Agenda ltem D.1
DISCUSSION/ACTION ITEM

m Meeting Date: March 7, 2017
< :

CITY OF

(JOLETA

TO: Mayor and Councilmembers

FROM: Winnie Cai, Acting City Attorney

SUBJECT: California Voting Rights Act — District v. At-Large Elections

RECOMMENDATION:

Accept and consider input from the public on the demand made upon the City to shift from
at-large elections to district elections, and provide direction to staff.

BACKGROUND
The Current Method of Voting for City Council in Goleta

When the ballot measure for City incorporation went to the electorate in 2001, the City’s
voters elected the first City Council by an at-large method of voting for City Council
members. The at-large method allows all voters in the City to vote for candidates to fill
the number of available positions regardless of where the candidates live in the City. In
that election, the voters expressed a desire to consider a district-based voting system.

In 2004, Goleta voters considered whether to switch from an at-large voting method to a
district-based voting scheme, in which the City would be divided into five districts and
council candidates would be required to reside within the district that they sought to
represent. Three measures were placed on the ballot. Two of the measures proposed
two variations of district-based elections: one in which voters would be able to vote only
for candidates from within the district in which they live (Measure R), and a second in
which voters would be able to vote for candidates from all districts (Measure S). The third
measure was to retain the at-large voting method (Measure T). Both district election
measures failed and the electorate voted to retain the at-large method of voting by
approval of Measure T.

In 2016, the voters passed a measure to create a directly elected mayor, commencing
with the Council election in 2018. The directly-elected mayor will be voted for at-large.
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The Notice of Violation Under the California Voting Rights Act (“CVRA")

On February 6, 2017, the City received a Notice of Violation of California Voting Rights
Act (the “Notice”) from residents Lindsey Rojas and Hector Mendez (Attachment 1). The
Notice, sent pursuant to Elections Code § 10010 (e)(1)), asserts that Goleta elections are
characterized by racially polarized voting and demands that the City commence the
process to transition to district based elections. The Notice further states that if the City
declines to do so, the authors and others may commence a lawsuit to compel district
based elections.

The Notice was accompanied by a report prepared by the California Voting Rights Project
dated February 2017 and entitled “Racially Polarized Voting and Abridgement of Latino
Voting Rights in in the City of Goleta” (Attachment 2). The report asserts that the at-large
voting method in Goleta disenfranchises Latino members of the community by impairing
their ability to elect candidates of their choice or to influence the outcome of elections.
The report contends that the reason for this disenfranchisement is the existence of a
phenomenon known as “racially polarized voting,” which is defined to mean that a larger
ethnic group of voters in the community are statistically proven to prefer candidates who
consistently defeat the preferred candidates of voters in a protected class. The report
examines the history of elections in Goleta since 2001 and concludes that these elections
are characterized by racial polarization to the detriment of the Latino community in Goleta.

If a plaintiff prevails in a California Voting Rights Act lawsuit, it is entitled to recovery of its
attorney fees.

The City’s Procedural Obligations under State Law

Before commencing an action alleging a violation of the CVRA, a prospective plaintiff
must send by certified mail a written notice to the City Clerk asserting that the City’s
method of conducting an election violates the CVRA. (Elections Code 8§ 10010 (e)(1).)
The Notice attached as Attachment 1 satisfies that requirement.

Upon receipt of this Notice, the City has 45 days within which to pass a resolution outlining
its intention to transition from at-large to district-based elections, the specific steps it will
take to facilitate this transition, and an estimated time frame. (Elections Code § 10010
(e)(3)(A).) If the City passes this resolution within the 45-day timeframe, the prospective
plaintiff is prohibited from commencing an action for violation of the CVRA within 90 days
of the resolution’s passage. (Elections Code § 10010 (e)(3)(B).) If the City Council fails
or chooses not to enact the resolution within the 45-day period, then prospective plaintiffs
may commence a CVRA enforcement action.

If the City Council passes a resolution evincing its intent to transition to district-based
elections, before drafting a map or maps of the proposed boundaries of the districts, the
City must hold at least two public hearings over a period of no more than 30 days to allow
the public to provide input regarding the composition of the districts. (Elections Code §
10010 (a)(1).)
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After draft maps are drawn, the City shall make available to the public the draft maps and
hold at least two additional hearings over a period of no more than 45 days to receive
input from the public. The first version of the draft map must be published at least 7 days
before a public hearing. ((Elections Code § 10010 (e)(2))

If the City adopts an ordinance pursuant to the above procedures prior to the filing of a
lawsuit, prospective plaintiffs can demand reimbursement from the City for the cost of the
work product generated to support the notice of violation (City can request additional
documentation to corroborate claimed costs). (Elections Code 8§ 10010 (f)(1).) These
costs are capped at $30,000. ((Elections Code § 10010 (f)(3).)

In total, should it choose to do so and in order to avoid a lawsuit, the City only has 135
days to effectuate the change from at-large to district-based elections (45 days to pass
the resolution of intention, then 90 days from passage of the resolution to pass the
ordinance). The City must additionally hold a minimum of 5 public hearings to discuss
the district maps—two meetings to receive input on composing the district maps, two
more to receive input on draft maps, and a final hearing prior to the vote on the ordinance.

DISCUSSION:
The Purpose of this Meeting

The City Council wants to solicit the views of its constituents before deciding how to
proceed in this matter. The Council has made no decision whether to start the process
of transitioning to a district-based election or whether to resist the demand made in the
Notice. The purpose of this meeting is to provide Goleta residents an opportunity to
comment on the two options available to the Council.

The Evidence of Racially Polarized Voting in Goleta

Goleta has a population of 29,888; 33% of the total population and 29% of eligible voters
are Latino. The Latino population is concentrated in Old Town, but is also found in
numbers in the central-western part of the City. Three Latino candidates have run as
candidates between 2001 and 2016 in five separate elections; the Latino candidate was
elected in three of those elections: Aceves (2006); Aceves (2010) and Aceves (2014,
when all candidates were appointed due to cancellation of election for lack of candidates).
One Latino, Tony Vallejo, was appointed to the Council in 2015 but lost reelection in 2016
by a small margin. At least one Latino has continuously served on the Council since
2006.

The test for determining racially polarized voting is as follows:

1. Do Latinos (or other “protected class” voters) vote cohesively for particular
candidates?
2. Do non-Latinos vote as a bloc for different candidates?
3. Do the Latino-preferred candidates lose to candidates preferred by non-Latino
voters?
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4, Is an election system other than by-district (or division) elections used?

The existence of racially polarized voting is not an exact science. Evidence of racially
polarized voting is derived by examining the results of elections, but statistical analysis of
election results is not always entirely clear or easy to interpret. Additionally, every city’s
demographics and voting patterns are unique; any one city’s experience is not necessarily
of relevance to the experience of others.

The report accompanying the Notice entitled “Racially Polarized Voting and Abridgement
of Latino Voting Rights in in the City of Goleta” included as Attachment 2 examines the
results (within Goleta) of eleven citywide and countywide elections involving the election
of both candidates and ballot measures The report observes that in these elections the
voting pattern in Old Town varies from the voting preferences expressed in the other (non-
Latino majority) voting precincts, and thus concludes that Latino voters in Goleta tend to
vote as a bloc and tend to vote differently than non-Latino voters.

The evidence of Latino disenfranchisement is not strong. The conclusion reached in the
report is not uniformly supported by the evidence presented. For example, the successful
Latino candidate — Roger Aceves — received broad support from non-Latino voters in all
precincts when he ran in 2006 and 2010 and received the highest number of votes in the
2010 election. Non-Latino candidates Wallis (2004) and Perotte (2010) received strong
support from the precincts in Old Town. Hence, election results arguably demonstrate
that Goleta voters, Latino or non-Latino, do not routinely vote as a bloc based on racial
or ethnic preferences.

Because the community has voted to institute a directly elected mayor form of
government, a district-based election system would involve dividing the City into four
districts to account for the four remaining Council seats. Under the rulings of the United
States Supreme Court, to be constitutional, districts must be comprised of essentially
equal numbers of residents and may not be drawn with race as the “predominate” factor.
Given those rules and the city’s current demographics, it is not possible to draw a district
where Latinos are a majority of eligible or registered voters. Consequently, instituting a
district-based voting scheme could have the unintended result of diminishing the existing
level of Latino participation in Goleta governance.

The Pros and Cons of District-Based Voting Versus At-Large Voting

Advocates of district-based voting argue that officials elected by districts are more
responsive to the constituents in the district. Also, as is being asserted by the Notice at
issue here, advocates argue that district-based voting makes it easier for members of
protected classes to elect candidates of their choice. Additionally, some argue that non-
incumbents fare better in district-based elections. District elections are more popular in
large cities with very distinct neighborhoods that have different needs or concerns.

Advocates of at-large elections argue that governance is improved when elected officials

answer to the entire community and not the narrower interests of their district. They
further contend that officials elected by districts tend to have too much influence over
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decisions affecting their district. Some argue that districts are unnecessary in small cities,
where it is relatively easy and inexpensive to reach out to the entire electorate, such as
by door-to-door campaigning.

Conclusion

The method by which City Councilmembers are elected in Goleta plays a significant role
in the governance of the community. The enfranchisement and participation of all
members of the community is an important value and legal requirement. An allegation
has been made that Latino constituents of the community are disenfranchised; this is an
allegation that must be taken seriously and given due consideration.

The evidence of Latino disenfranchisement is not strong. Further, if the City chose to
proceed with district-based elections, it would not be possible to create a constitutionally
supportable Latino majority district. Consequently, instituting a district-based voting
scheme could have the unintended result of diminishing the existing level of Latino
participation in Goleta governance. Other factors, unrelated to racial issues, may affect
the desirability or not of district-based elections.

The pace of CVRA-based claims has accelerated in recent years. Numerous cities,
school districts and other public agencies have voluntarily agreed to switch to district-
based elections as a result of receipt of such claims. Some have paid monetary
settlements to resolve such claims in order to avoid the expense of litigation and the risk
of paying an even larger award of attorney fees. Only one city — Palmdale — has as of
yet litigated a CVRA case, and it lost, resulting in a hefty attorney fee award. All of that
said, a number of cities have resisted switching with no adverse consequences to date
because the evidence of racially polarized voting in those cities was weak. As noted
above, because every city’s demographics and voting patterns are unique, the actions
taken by other cities are not necessarily indicative of what is suitable and legally required
for Goleta.

The City Council will be considering the advice of its attorneys and expert consultants in
determining a course of action, but also wants to consider the views of the electorate.
Consequently, the purpose of this meeting is to solicit public comment on the issues
raised by the Notice, so that the Council may consider community opinion before
choosing a course of action at a subsequent meeting.

FISCAL IMPACTS:

There are no fiscal impacts to the City in receiving public input.

ALTERNATIVES:

Since the purpose of this item is to receive public input, no alternatives are recommended.
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Legal R;e,view By: Approved By:
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Winnie Cai Michelle Gréene™~
Acting City Attorney City Manager
ATTACHMENTS:

1. Notice of Violation of California Voting Rights Act

2. Racially Polarized Voting and Abridgement of Latino Voting Rights in in the City of
Goleta
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Notice of Violation of California Voting Rights Act



February 3, 2017

Ms. Deborah Lopez, City Clerk

City of Goleta CITY OF GOLETA
130 Cremona Drive, Ste. B , CALIFORNIA

Goleta, CA 93117 |
[ FEB 06 2017
RECEIVED

By certified mail

Re: Notice of Violation of California Voting Rights Act

Dear Ms. Lopez:

We hereby assert that the City of Goleta’s method of conducting elections may violate the
California Voting Rights Act.

Please see the attached report prepared by the California Voting Rights Project, “Racially
Polarized Voting and Abridgment of Latino Voting Rights in the City of Goleta”.

Pursuant to California law, the Goleta City Council has 45 days from receipt of this letter to
adopt a resolution outlining its intention to transition from at-large to district elections,
specifying specific steps it will take to facilitate this transition, and estimating the time-frame for
this transition. If the Goleta City Council does not adopt a resolution to this effect within 45
days, then we and other potential plaintiffs may commence a legal action in Santa Barbara
Superior Court to require the City of Goleta to institute district elections pursuant to the
California Voting Rights Act.

Thank you for your consideration.
Yours sincerely,

Lindsey Rojas
5683 Gato Ave.
Goleta,\CA 93117

Hector Mendez
75 Touran Lane
Goleta, CA 93117
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Racially Polarized Voting and Abridgement of Latino Voting Rights in in the City of
Goleta
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