
Agenda Item E.1
CPMS DISCUSSION/ACTION ITEM

Meeting Date: April 4, 2017
____________________________________________________________

TO: Mayor and Councilmembers

FROM: Lisa Prasse, Interim Planning and Environmental Review Director

CONTACT: Kathy Allen, Supervising Senior Planner 

SUBJECT: Village at Los Carneros Development Agreement 

RECOMMENDATION:

A. Consider a request from Comstock Homes (Attachment 1) to change a Development 
Agreement provision that requires completion of all affordable housing units by the 
220th market rate building permit so that the Development Agreement provision of 
“220th market rate building permit” is replaced with “220th certificate of occupancy”;

B. If Council grants the request in Recommendation A, direct staff to prepare either an 
Operating Memorandum or Development Agreement Amendment to effectuate the 
change to the Development Agreement; 

C. Consider a request from RTA Carneros Village – Phase II, LLC (“RTA”) (Attachment 
2) to find good cause in relieving it from the Development Agreement provision that 
requires completion of all affordable housing units by the 220th market rate building 
permit;

D. Consider a request from RTA to be relieved from the Development Agreement 
provision that requires the recreational building to be built during the first phase of 
construction of residential units; 

E. Consider the request from RTA to be relieved from the Development Agreement 
provision that requires the construction of a bridge to begin before final inspection of 
the 232nd market rate unit;

F. If Council grants RTA’s requests in Recommendations D and/or E, direct staff to either 
prepare an Operating Memorandum or Development Agreement Amendment to 
effectuate the change to the Development Agreement; and

G. Take such additional related action that may be desirable. 
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BACKGROUND: 

2014 Project Approval

On August 19, 2014, the City Council approved the Village at Los Carneros (“VLC”) 
project.  The project will develop 465 residential units, including 70 affordable housing 
rental units. As a part of the approval, the City entered into a Development Agreement 
(“DA”) with the Developer, CHA McKinley, Goleta, LLC (now RCS - Los Carneros, LLC 
or “Comstock Homes”).  The DA is included as Attachment 3 and the associated 
subdivision map (TR32050) is Attachment 4.  

The subdivision encompasses 14 lots. Lots 1-11 are the location of residential units, the 
park and the recreational building.  The affordable units are located on Lot 1. Lot 12 is 
the backbone private road; and Lots 13 and 14 are the existing office/commercial 
buildings known as 1 and 71 S. Los Carneros Road.  The project also includes a private 
recreational center to serve all of the site, excluding Lots 1 (affordable units) and 5 (market 
rate units), which will have their own recreational amenities.  The project also includes a 
bridge over Tecolotito Creek to provide vehicular, pedestrian and bicycle access from the 
site to Cortona Drive.

At the time of approval, there was only one property owner (Comstock Homes) and, 
Comstock Homes did not disclose its intent to sell any of the lots other than Lot 1, which 
it intended to convey to an affordable housing provider.  Accordingly, the Development 
Plan and the DA were written to apply to the entire development as if it was going to be 
owned by one Owner.  Subsequent to the project approval, Comstock Homes sold Lot 5 
(market rate units) to RTA in June 2016 and Lot 9 (market rate units) to RTA in January 
2017.  As originally contemplated, Comstock Homes donated Lot 1 (affordable units) to 
Peoples’ Self Help Housing (“PSHH”) on October 20, 2016.  Further, PSHH has 
contracted with Comstock Homes to act as PSHH’s General Contractor.  

Relevant DA Provisions

The DA requires certain public benefits, including a recreation center, affordable housing 
units, and bridge to be built on the property and the completion of such public benefits to 
be done by a certain time in the construction of the entire development.

Recreation Center Provision: DA §4.01.02 provides: 

Owner must complete the Project’s Recreation Center and common area 
amenities as part of the construction of the first phase of Residential Units 
constructed in the Project. (DA, Pg. 11) 

Affordable Housing Provision: DA §4.01.03 provides:

If the Affordable Housing Owner has not completed construction of the 
Affordable Buildings before City issues a building permit which would allow 
for the construction of the cumulative 220 units contained in any Market 
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Rate Building, then, absent good cause shown as determined by City in its 
sole discretion, ownership of the lots on which the Affordable Buildings will 
be constructed will revert to Owner. To ensure that construction of all 
Affordable Buildings occurs within a timely fashion after City issues a 
Building Permit for the first Market Rate Building, City will, absent good 
cause shown as determined by City in its sole discretion, issue a stop work 
notice, and curtail issuing building permits, for all Market Rate Buildings until 
all Affordable Buildings are constructed. (DA, Pg. 11) 

Bridge Provision: DA §4.01.04 provides: 

Owner must start construction of the bridge over Tecolotito Creek before 
the final inspection of the building containing the 232nd cumulative Market 
Rate Unit. (DA, Pg. 12)

Requests to Change DA Provisions

Comstock Homes, owner of all lots except Lots 1, 5, and 9, requests to change the DA 
affordable housing provision from “220 building permit” to “220 certificate of occupancy” 
(so that the affordable units must be completed by the 220 certificate of occupancy) in 
order to allow it to proceed more quickly with construction of market rate units.

RTA, owner of Lots 5 and 9, requests to be relieved from the affordable housing, 
recreational center and bridge provisions on Lot 9 so that it may proceed with and 
complete construction of the market rate units on those lots without regard to the 
completion of those three public benefits. (As discussed below, the City has already 
relieved RTA from these DA provisions on Lot 5 in 2016.)

Methods to Change the DA

The DA provides for two avenues to make changes to the DA:

Section 6.01 allows the City and the Developer to enter into an Operating Memorandum 
(OM) or Implementation Agreement (IA):

The Parties acknowledge that the provisions of the Agreement require close 
degree of cooperation and that new information and future events may 
demonstrate that changes are appropriate with respect to the details of 
performance of the Parties under this Agreement. The Parties desire, therefore, to 
retain a certain degree of flexibility with respect to the details of performance for 
those items covered in general terms under this Agreement. If and when, from time 
to time, the Parties find that refinements or adjustments are desirable, such 
refinements or adjustments will be accomplished through operating memoranda or 
implementation agreements approved by the Parties which, after execution, will be 
attached to this Agreement as addenda and become a part hereof.” (DA, Pg. 15)

Section 6.03 allows the City and the Developer to enter into an amendment.
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This Agreement may be amended from time to time only upon the mutual written 
consent of City and Owner. However, in connection with the transfer of any portion 
of Owner's rights or obligations under this Agreement to another Owner, Owner, 
such other Owner and City may agree that the signature of such other Owner may 
be required to amend this Agreement insofar as such amendment would materially 
alter the rights or obligations of such Owner hereunder. In no event will the 
signature or consent of any "Non-Assuming Transferee" be required to amend this 
Agreement.” (DA, Pg. 16.)

As noted above in the DA provisions about OM/IA, they are meant to be used to execute 
“refinements and adjustments” to “details of performance for those items covered in 
general terms.” On the other hand, DA Amendments are used to make “significant 
modifications” that would “materially alter the rights and obligations of such Owner.” 

DA Amendments are enacted in the same manner as the approval of a DA.  A DA
Amendment must be adopted by ordinance by the City Council after receiving a 
recommendation from the Planning Commission.  DAs and DA amendments are subject 
to California Environmental Quality Review requirements. 

Based on these definitions, Council must determine whether each requested change to 
the DA is significant.  That is, does the change represent a refinement of a general term 
or does it materially alter the rights and duties of the owner?  If the change is an immaterial 
implementation of a general term, then an operating memorandum or implementation 
agreement would be appropriate.  If the change is significant, then a DA Amendment 
should be prepared.

Actions Taken Since DA Adoption August, 2014

Council’s decision on whether to grant the requests must be reviewed in light of the 
actions that have been taken since Council’s approval of the project and adoption of the 
DA.

 May, 2, 2016. Operating Memorandum No. 1 (Attachment 5) was entered into 
between Comstock Homes and the City to change the timing requirement for a permit 
required by the Army Corps of Engineers (ACOE).  A condition of approval of the 
project required that Comstock Homes prepare a wetland and riparian area mitigation 
plan and obtain permits from the ACOE before construction permits could be issued.  
This operating memorandum allowed Comstock Homes to create a wetland buffer 
area and begin construction outside of the wetland buffer area before the ACOE 
permits were obtained.  Comstock Homes agreed to not begin any construction in the 
wetland buffer area until the ACOE permit was obtained, which occurred on August 
23, 2016. 

 May 2016.  Comstock Homes sold Lot 5 to RTA. The City and RTA entered into an 
agreement called “Estoppel and Agreement to Development Agreement” (hereinafter 
referred to as “Lot 5 Agreement,” Attachment 6), which found good cause to relieve 
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RTA of the affordable housing provision and further relieved RTA of the recreation 
center and bridge provisions. In part, the Lot 5 Agreement had the effect of exempting 
74 market rate units from the 220 building permit cap that is part of the affordable 
housing provision.

 June 6, 2016.  Comstock Homes and RTA entered into an Assignment and 
Assumption Agreement to effectuate the sale of Lot 5. (Attachment 7) The Lot 5 
Assignment transfers to RTA the rights and obligations of the project approvals to 
develop the 74 Market Rate apartments units that were approved for Lot 5. The City 
consented to the Assignment.

 December 30, 2016.  Comstock Homes sold Lot 9 to RTA. Both developers entered 
into an Assignment and Assumption Agreement for Lot 9 (Attachment 8).  The 
Assignment transferred to RTA the rights and obligations of the project approvals to 
develop 88 Market Rate condominiums that were approved for Lot 9.  The City has 
not consented to the Assignment.  

DISCUSSION

In addition to determining the merits of each request, Council must also determine 
whether each requested change to the DA is significant and then choose a method to 
effectuate the change.  That is, does the change represent a refinement of a general term 
or does it materially alter the rights and duties of the owner?  If the former, then an 
operating memorandum would be appropriate.  If the latter, then Council should direct 
staff to process a DA Amendment. (See Methods to Change the DA above for more 
detail.)

I. Affordable Housing Provision:

RTA requests to be relieved from the affordable housing provision for Lot 9, while 
Comstock Homes requests a change to the DA provision requiring completion of the 
affordable units before the 220th certificate of occupancy, rather before the issuance of 
the 220th building permit.  In order to consider these requests, it is important to provide 
some context regarding the intent of the DA provisions. 

Building Permits as Leverage for Construction of Affordable Housing:

During the approval process for the overall project, the City Council expressed the 
importance of the 70 affordable housing units and completion by a certain time in the 
construction of the entire development.  Consequently, the DA imposed a limitation on 
the number of market rate units that the developer could build before the affordable 
housing units were completed.  This was done so that the developer did not prioritize the 
profitable market units and leave the affordable units to be built at a later time or not at 
all.  Therefore, the City’s leverage in ensuring that the affordable units were built and 
timely built was based on the ability to withhold a certain number of building permits for 
the market rate units. 
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The City’s original leverage under the DA was 176 market rate units that would not have 
received a building permit if the affordable housing was not built by the request for the 
220th building permit.  In the beginning, there were 465 residential units approved: (1) 395 
market rate units and (2) 70 affordable units. The affordable housing provision requires 
completion of the affordable units by the time the City issued the 220th building permit for 
market rate units.  This means that if 219 market rate units were built and the affordable 
housing was not completed yet, building permits for the remaining 176 market rate units 
would not be issued. (See table below.) 

The Lot 5 Agreement reduced the City’s leverage to 102 market rate units that could be 
withheld.  The Lot 5 Agreement excused 74 units from the total of 395 market units subject 
to the 220th building permit cap. 

If only RTA’s current request were granted, the number of building permits withheld would 
be 14.

If Comstock Homes current request were granted, the City would not limit the number of 
market rate building permits it would issue.  Instead the 220th limitation would be applied 
to the number of certificates of occupancy that the City would be able to issue until such 
time as the affordable housing units were completed. 

Certificates of Occupancy as Leverage for Construction of Affordable Housing:

If the City grants Comstock Homes request, the City’s leverage would no longer be 
applied to building permits on the market rate units, but rather on certificates of occupancy 
on the market rate units. 

If the City changes the DA provision as requested by Comstock Homes, then theoretically 
the City’s initial leverage would have been 176 certificates of occupancy.  The Lot 5 
Agreement reduced the City’s leverage to 102 certificates of occupancy. 

If RTA’s current request for Lot 9’s 88 market rate units to be excused from the affordable 
housing provision were granted, then the City’s leverage would be 14 certificates of 
occupancy. 

However, if RTA’s request was not granted and only Comstock Homes request was 
granted, then the City’s leverage would be 102 certificates of occupancy. If both RTA and 
Comstock Homes’ requests were granted, then 14 certificates of occupancy would be 
withheld.

The above information is summarized in the below table. 
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SUMMARY OF BUILDING PERMIT/OCCUPANCY LEVERAGE

AGREEMENT AND/OR 
REQUEST

BUILDING PERMIT 
LEVERAGE

CERTIFICATE OF 
OCCUPANCY 
LEVERAGE

Development Agreement 176 units

(465 TU minus 70 AF 
minus 219 MR =176)

176 units

(465 TU minus 70 AF 
minus 219 MR = 176)

Lot 5 Agreement 102 units

(465 TU minus 70 AF 
minus 74 (Lot 5) minus 

219 MR =102 Units)

102 units

(465 TU minus 70 AF 
minus74 (Lot 5) minus 219 

MR =102 Units)

RTA’s Request (if only 
RTA’s request is granted)

14 units

(465 TU minus 70 AF 
minus 74 (Lot 5) minus 88 
(Lot 9) minus 219 MR =14 

Units

14 units

465 TU minus 70 AF 
minus 74 (Lot 5) minus 88 
(Lot 9) minus 219 MR =14 

Units

Comstock Homes Request 
(if only Comstock Homes

request is granted)

0 units

(All building permits can be 
issued with the change to 

the DA provision) 

102 units

465 TU minus 70 AF 
minus74 (Lot 5) minus 219 

MR = 102

RTA and Comstock 
Homes Requests are both

granted

0 units

(All building permits can be 
issued with the change to 

the DA provision)

14 units

465 TU minus 70 AF 
minus 74 (Lot 5) minus 88 
(Lot 9) minus 219 MR =14 

Units

TU = Total Units
AF= Affordable Units
MR = Market Rate Units 

Certificates of Occupancy: Other Considerations

If the City Council were to change the DA provision from building permit to certificate of 
occupancy, this could result in market rate units being completed and ready for the new 
owners or tenants to move in to before the affordable units are completed.  If the City 
withholds certificates of occupancy, it may be subject to complaints by the developers, 
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new owners/tenants, and other residents who have an interest in seeing the buildings 
occupied.  Further, the vacant buildings could become an attractive nuisance.

Current Status of Development:

Council may want to consider the requests along with some facts on the current status of 
the construction of the project.  All three developers (PSHH, Comstock, and RTA) have 
units under construction at this time.

PSHH has the 70-unit affordable housing project under construction with completion of 
all of the buildings expected by early 2018. Comstock Homes (the contractor for the 
affordable units) have represented that the first of four buildings could be ready for 
occupancy by December 2017, with the remaining buildings done within one month after 
that.  Comstock Homes indicated recently that the building foundations will be poured on 
the week of April 17 with framing happening shortly after the foundations cure.  

Comstock Homes currently still has 138 market rate units for which building permits have 
not been issued. Comstock Homes has received 95 building permits and these units are 
currently being built.  They will be ready for certificates of occupancy between now and 
the end of summer 2017. 

RTA has 74 market rate units under construction on Lot 5 and it is expected that these 
units will be completed in the fall of 2017. 

At the moment, the City may issue 124 more building permits before the 220th building 
permit cap is reached.  Both Comstock Homes and RTA have completed the steps 
necessary to receive building permits. Comstock Homes has 84 market rate units and 
RTA has 88 market rate units for which they need building permits.  If the City does not 
grant RTA's request to be relieved from the 220th building permit cap or grant Comstock 
Homes’ request to change the DA provision, then the City would need to issue the 
remaining 124 building permits on a first come first serve basis. (The 124 number is 
reflective of the exemption the 74 units on Lot 5 per the May 2016 agreement, Attachment 
6).

RTA’s Representation of Good Cause 

In determining whether to grant RTA’s request, Council may want to consider RTA’s 
reasons.  Because the affordable housing provision allows for the City to relieve a 
developer of its requirements through a finding of good cause, the mechanism to grant 
RTA’s request is through a motion finding good cause based on the evidence in the 
record.  RTA believes that it has good cause because it does not have control over the 
construction of the affordable units. PSSH and Comstock Homes are responsible for the 
construction schedule for the affordable units.  Further, RTA represents that it is not the 
master builder for the overall project and therefore the requirement should not be 
applicable to it. 
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So long as Comstock Homes is able to sell market rate lots to other developers, RTA’s 
argument is something of a slippery slope.  RTA finds itself in a situation of its own 
creation – it knew when it purchased Lot 9 that the entirety of the project was subject to 
the same rules governing provision of public benefits and that completion of those 
benefits would be outside its control.  

If the Council were to find good cause to relieve RTA of the affordable housing provision 
for Lot 9, then only Comstock Homes’ market units would be subject to the 220th building 
permit cap. If Council grants RTA’s request, it needs to make a motion finding good cause 
and that motion must be supported by evidence in the record.

Comstock Homes Justification for DA Change

In determining whether to grant Comstock Homes request, Council may want to consider 
Comstock Homes’ reasons.  PSHH has provided a letter in support of Comstock Homes 
request (Attachment 9).  Comstock Homes’ justification is: 

 Comstock Homes, in addition to building the main VLC project, is the General 
Contractor in building the Affordable Apartments for PSHH. As General Contractor, 
Comstock Homes will be able to construct the Affordable Apartments in an efficient 
and timely manner. It has the control and motivation to complete the PSHH 
affordable housing project; otherwise, the overall project cannot go forward.

 Comstock Homes has shown steady progress in the PSHH development. The 
Grading and Site Improvement Permit was issued November 17, 2016, Building 
Permits were issued December 6, 2016 and Sewer, Storm Drain, Water 
infrastructure were installed on February 3, 2017.

 Further, construction has been slowed due to the wet weather. Since late 
November 2016, there have been approximately 35 days of rain and de-watering 
delays. The Project site experienced approximately 3-4 inches of rain in December 
2016 and 8-9 inches in January 2017.  

If Council grants Comstock Homes request to change the DA provision, Council needs to 
direct staff to either enter into an operating memorandum or process a DA Amendment.

II. Recreation Center and Bridge Provisions:

In addition to the affordable housing requirement, RTA also requests to be relieved from 
DA’s provisions requiring the recreation center to be built within the first phase of the 
project and the bridge to start construction prior to issuance of the 232nd certificate of 
occupancy.  RTA’s reason for these requests is it does not have control over the 
construction of these structures.  

The bridge is anticipated to aid in multi-modal circulation flow in the area linking the 
housing area to the office/ research part on the west side of Tecolotito Creek.  With the 
bridge, pedestrians, cyclists, and motorists would be able to access Cortona Drive area 
without using either Los Carneros Road or Hollister Avenue.  The entire project benefits 
from the bridge component, not just the units being constructed by Comstock Homes.  
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Further, the future residents of the units to be constructed on Lot 9 will be able to use the 
recreational building in question.  However, as the RTA request points out, RTA does not 
have control over the completion of those project components and as such is requesting 
relief from these provisions.  

In considering this portion of the request, Council would be reducing the leverage that the 
City has in ensuring that these project amenities (bridge and recreation center) are 
constructed in the early and mid-phases of the overall project.  A factor for Council to 
consider is the possibility that these amenities would not be completed in the time frame 
originally outlined in the DA.  

Another policy issue to consider is whether Council wants to break up the requirements 
of the DA after Council has approved the project and the original developer sells off 
individual lots. As noted above, RTA’s argument is a slippery slope – it bought Lot 9 with 
the knowledge that the DA applied to the entire project and the recreation center and 
bridge were not to be built on Lot 9. RTA at all times knew that the construction of the 
public benefits were not in its control.  

However, Council should consider this request in light of the progress of the construction. 
Comstock Homes has communicated to staff that they intend to complete the recreation 
center by the end of May, 2017 (which staff concurs based on the status of construction) 
and begin construction of the bridge in July, 2017 (staff is unable to confirm this start 
date).

Conclusion

Given the integrated nature of the various requests, staff requests that the Council review 
the above information and provide direction to staff as how to proceed in this matter.  With 
respect to RTA’s request to be relieved from the affordable housing provision upon good 
cause, Council may effectuate such a finding by motion.  

Except for RTA’s request to be relieved from the affordable housing provision, if Council 
grants any other request, Council must direct staff to either prepare an operating 
memorandum or process a DA Amendment.

FISCAL IMPACTS:

The costs associated with processing the developers’ requests and preparing operating 
memoranda or DA Amendments would be shared equally by Comstock Homes and RTA.

ALTERNATIVES:

The Council may elect to continue this item for further review to grant some, all, or none 
of the requests or change the DA affordable housing provision to a different number on 
the building permit cap. 

10



Meeting Date: April 4, 2017

Page 11 of 11

Council may also elect to continue the item and direct staff to enter into discussions with 
Comstock Homes and RTA to determine if there are any mutually acceptable alternatives 
available. Staff would bring any alternatives back to Council for approval.

Legal Review By: Approved By:

_________________________ ____________________
Winnie Cai Michelle Greene
Acting City Attorney             City Manager

ATTACHMENTS:

1. Letter from Comstock Homes 
2. Letter from Tim Kihm, Red Tail Acquisitions
3. Development Agreement 
4. Subdivision Map 32050
5. Operating Memorandum No. 1
6. Estoppel and Agreement dated May 2016 for Lot 5
7. Assignment and Assumption Agreement dated June 6, 2016 for Lot 5
8. Assignment and Assumption Agreement dated December 30, 2016 for Lot 9
9. Letter from PSHH
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