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Mayor and Councilmembers

FROM: Lisa Prasse, Interim Planning and Environmental Review Director

CONTACT: Kathy Allen, Supervising Senior Planner

SuU

BJECT: Village at Los Carneros Development Agreement

RECOMMENDATION:

A.

Consider a request from Comstock Homes (Attachment 1) to change a Development
Agreement provision that requires completion of all affordable housing units by the
220" market rate building permit so that the Development Agreement provision of
“220" market rate building permit” is replaced with “220™ certificate of occupancy”;

If Council grants the request in Recommendation A, direct staff to prepare either an
Operating Memorandum or Development Agreement Amendment to effectuate the
change to the Development Agreement;

Consider a request from RTA Carneros Village — Phase II, LLC (“RTA”) (Attachment
2) to find good cause in relieving it from the Development Agreement provision that
requires completion of all affordable housing units by the 220" market rate building
permit;

. Consider a request from RTA to be relieved from the Development Agreement

provision that requires the recreational building to be built during the first phase of
construction of residential units;

. Consider the request from RTA to be relieved from the Development Agreement

provision that requires the construction of a bridge to begin before final inspection of
the 232" market rate unit;

If Council grants RTA’s requests in Recommendations D and/or E, direct staff to either
prepare an Operating Memorandum or Development Agreement Amendment to
effectuate the change to the Development Agreement; and

. Take such additional related action that may be desirable.



Meeting Date: April 4, 2017
BACKGROUND:

2014 Project Approval

On August 19, 2014, the City Council approved the Village at Los Carneros (“VLC")
project. The project will develop 465 residential units, including 70 affordable housing
rental units. As a part of the approval, the City entered into a Development Agreement
(“DA”) with the Developer, CHA McKinley, Goleta, LLC (now RCS - Los Carneros, LLC
or “Comstock Homes”). The DA is included as Attachment 3 and the associated
subdivision map (TR32050) is Attachment 4.

The subdivision encompasses 14 lots. Lots 1-11 are the location of residential units, the
park and the recreational building. The affordable units are located on Lot 1. Lot 12 is
the backbone private road; and Lots 13 and 14 are the existing office/commercial
buildings known as 1 and 71 S. Los Carneros Road. The project also includes a private
recreational center to serve all of the site, excluding Lots 1 (affordable units) and 5 (market
rate units), which will have their own recreational amenities. The project also includes a
bridge over Tecolotito Creek to provide vehicular, pedestrian and bicycle access from the
site to Cortona Drive.

At the time of approval, there was only one property owner (Comstock Homes) and,
Comstock Homes did not disclose its intent to sell any of the lots other than Lot 1, which
it intended to convey to an affordable housing provider. Accordingly, the Development
Plan and the DA were written to apply to the entire development as if it was going to be
owned by one Owner. Subsequent to the project approval, Comstock Homes sold Lot 5
(market rate units) to RTA in June 2016 and Lot 9 (market rate units) to RTA in January
2017. As originally contemplated, Comstock Homes donated Lot 1 (affordable units) to
Peoples’ Self Help Housing (“PSHH”) on October 20, 2016. Further, PSHH has
contracted with Comstock Homes to act as PSHH’s General Contractor.

Relevant DA Provisions

The DA requires certain public benefits, including a recreation center, affordable housing
units, and bridge to be built on the property and the completion of such public benefits to
be done by a certain time in the construction of the entire development.

Recreation Center Provision: DA 84.01.02 provides:
Owner must complete the Project’s Recreation Center and common area
amenities as part of the construction of the first phase of Residential Units
constructed in the Project. (DA, Pg. 11)

Affordable Housing Provision: DA 84.01.03 provides:
If the Affordable Housing Owner has not completed construction of the

Affordable Buildings before City issues a building permit which would allow
for the construction of the cumulative 220 units contained in any Market
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Rate Building, then, absent good cause shown as determined by City in its
sole discretion, ownership of the lots on which the Affordable Buildings will
be constructed will revert to Owner. To ensure that construction of all
Affordable Buildings occurs within a timely fashion after City issues a
Building Permit for the first Market Rate Building, City will, absent good
cause shown as determined by City in its sole discretion, issue a stop work
notice, and curtail issuing building permits, for all Market Rate Buildings until
all Affordable Buildings are constructed. (DA, Pg. 11)

Bridge Provision: DA 84.01.04 provides:
Owner must start construction of the bridge over Tecolotito Creek before
the final inspection of the building containing the 232" cumulative Market
Rate Unit. (DA, Pg. 12)

Requests to Change DA Provisions

Comstock Homes, owner of all lots except Lots 1, 5, and 9, requests to change the DA
affordable housing provision from “220 building permit” to “220 certificate of occupancy”
(so that the affordable units must be completed by the 220 certificate of occupancy) in
order to allow it to proceed more quickly with construction of market rate units.

RTA, owner of Lots 5 and 9, requests to be relieved from the affordable housing,
recreational center and bridge provisions on Lot 9 so that it may proceed with and
complete construction of the market rate units on those lots without regard to the
completion of those three public benefits. (As discussed below, the City has already
relieved RTA from these DA provisions on Lot 5 in 2016.)

Methods to Change the DA

The DA provides for two avenues to make changes to the DA:

Section 6.01 allows the City and the Developer to enter into an Operating Memorandum
(OM) or Implementation Agreement (1A):

The Parties acknowledge that the provisions of the Agreement require close
degree of cooperation and that new information and future events may
demonstrate that changes are appropriate with respect to the details of
performance of the Parties under this Agreement. The Parties desire, therefore, to
retain a certain degree of flexibility with respect to the details of performance for
those items covered in general terms under this Agreement. If and when, from time
to time, the Parties find that refinements or adjustments are desirable, such
refinements or adjustments will be accomplished through operating memoranda or
implementation agreements approved by the Parties which, after execution, will be
attached to this Agreement as addenda and become a part hereof.” (DA, Pg. 15)

Section 6.03 allows the City and the Developer to enter into an amendment.
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This Agreement may be amended from time to time only upon the mutual written
consent of City and Owner. However, in connection with the transfer of any portion
of Owner's rights or obligations under this Agreement to another Owner, Owner,
such other Owner and City may agree that the signature of such other Owner may
be required to amend this Agreement insofar as such amendment would materially
alter the rights or obligations of such Owner hereunder. In no event will the
signature or consent of any "Non-Assuming Transferee" be required to amend this
Agreement.” (DA, Pg. 16.)

As noted above in the DA provisions about OM/IA, they are meant to be used to execute
“refinements and adjustments” to “details of performance for those items covered in
general terms.” On the other hand, DA Amendments are used to make “significant
modifications” that would “materially alter the rights and obligations of such Owner.”

DA Amendments are enacted in the same manner as the approval of a DA. A DA
Amendment must be adopted by ordinance by the City Council after receiving a
recommendation from the Planning Commission. DAs and DA amendments are subject
to California Environmental Quality Review requirements.

Based on these definitions, Council must determine whether each requested change to
the DA is significant. That is, does the change represent a refinement of a general term
or does it materially alter the rights and duties of the owner? If the change is an immaterial
implementation of a general term, then an operating memorandum or implementation
agreement would be appropriate. If the change is significant, then a DA Amendment
should be prepared.

Actions Taken Since DA Adoption Auqust, 2014

Council’'s decision on whether to grant the requests must be reviewed in light of the
actions that have been taken since Council’s approval of the project and adoption of the
DA.

e May, 2, 2016. Operating Memorandum No. 1 (Attachment 5) was entered into
between Comstock Homes and the City to change the timing requirement for a permit
required by the Army Corps of Engineers (ACOE). A condition of approval of the
project required that Comstock Homes prepare a wetland and riparian area mitigation
plan and obtain permits from the ACOE before construction permits could be issued.
This operating memorandum allowed Comstock Homes to create a wetland buffer
area and begin construction outside of the wetland buffer area before the ACOE
permits were obtained. Comstock Homes agreed to not begin any construction in the
wetland buffer area until the ACOE permit was obtained, which occurred on August
23, 2016.

e May 2016. Comstock Homes sold Lot 5 to RTA. The City and RTA entered into an

agreement called “Estoppel and Agreement to Development Agreement” (hereinafter
referred to as “Lot 5 Agreement,” Attachment 6), which found good cause to relieve
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RTA of the affordable housing provision and further relieved RTA of the recreation
center and bridge provisions. In part, the Lot 5 Agreement had the effect of exempting
74 market rate units from the 220 building permit cap that is part of the affordable
housing provision.

e June 6, 2016. Comstock Homes and RTA entered into an Assignment and
Assumption Agreement to effectuate the sale of Lot 5. (Attachment 7) The Lot 5
Assignment transfers to RTA the rights and obligations of the project approvals to
develop the 74 Market Rate apartments units that were approved for Lot 5. The City
consented to the Assignment.

e December 30, 2016. Comstock Homes sold Lot 9 to RTA. Both developers entered
into an Assignment and Assumption Agreement for Lot 9 (Attachment 8). The
Assignment transferred to RTA the rights and obligations of the project approvals to
develop 88 Market Rate condominiums that were approved for Lot 9. The City has
not consented to the Assignment.

DISCUSSION

In addition to determining the merits of each request, Council must also determine
whether each requested change to the DA is significant and then choose a method to
effectuate the change. That s, does the change represent a refinement of a general term
or does it materially alter the rights and duties of the owner? If the former, then an
operating memorandum would be appropriate. If the latter, then Council should direct
staff to process a DA Amendment. (See Methods to Change the DA above for more
detail.)

|. Affordable Housing Provision:

RTA requests to be relieved from the affordable housing provision for Lot 9, while
Comstock Homes requests a change to the DA provision requiring completion of the
affordable units before the 220™ certificate of occupancy, rather before the issuance of
the 220" building permit. In order to consider these requests, it is important to provide
some context regarding the intent of the DA provisions.

Building Permits as Leverage for Construction of Affordable Housing:

During the approval process for the overall project, the City Council expressed the
importance of the 70 affordable housing units and completion by a certain time in the
construction of the entire development. Consequently, the DA imposed a limitation on
the number of market rate units that the developer could build before the affordable
housing units were completed. This was done so that the developer did not prioritize the
profitable market units and leave the affordable units to be built at a later time or not at
all. Therefore, the City’s leverage in ensuring that the affordable units were built and
timely built was based on the ability to withhold a certain number of building permits for
the market rate units.
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The City’s original leverage under the DA was 176 market rate units that would not have
received a building permit if the affordable housing was not built by the request for the
220™ building permit. In the beginning, there were 465 residential units approved: (1) 395
market rate units and (2) 70 affordable units. The affordable housing provision requires
completion of the affordable units by the time the City issued the 220" building permit for
market rate units. This means that if 219 market rate units were built and the affordable
housing was not completed yet, building permits for the remaining 176 market rate units
would not be issued. (See table below.)

The Lot 5 Agreement reduced the City’s leverage to 102 market rate units that could be
withheld. The Lot 5 Agreement excused 74 units from the total of 395 market units subject
to the 220" building permit cap.

If only RTA’s current request were granted, the number of building permits withheld would
be 14.

If Comstock Homes current request were granted, the City would not limit the number of
market rate building permits it would issue. Instead the 220™ limitation would be applied
to the number of certificates of occupancy that the City would be able to issue until such
time as the affordable housing units were completed.

Certificates of Occupancy as Leverage for Construction of Affordable Housing:

If the City grants Comstock Homes request, the City’s leverage would no longer be
applied to building permits on the market rate units, but rather on certificates of occupancy
on the market rate units.

If the City changes the DA provision as requested by Comstock Homes, then theoretically
the City’s initial leverage would have been 176 certificates of occupancy. The Lot 5
Agreement reduced the City’s leverage to 102 certificates of occupancy.

If RTA’s current request for Lot 9’s 88 market rate units to be excused from the affordable
housing provision were granted, then the City’s leverage would be 14 certificates of
occupancy.

However, if RTA’s request was not granted and only Comstock Homes request was
granted, then the City’s leverage would be 102 certificates of occupancy. If both RTA and
Comstock Homes’ requests were granted, then 14 certificates of occupancy would be
withheld.

The above information is summarized in the below table.
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SUMMARY OF BUILDING PERMIT/OCCUPANCY LEVERAGE

AGREEMENT AND/OR BUILDING PERMIT CERTIFICATE OF
REQUEST LEVERAGE OCCUPANCY
LEVERAGE
Development Agreement 176 units 176 units

(465 TU minus 70 AF
minus 219 MR =176)

(465 TU minus 70 AF
minus 219 MR = 176)

Lot 5 Agreement

102 units

(465 TU minus 70 AF
minus 74 (Lot 5) minus
219 MR =102 Units)

102 units

(465 TU minus 70 AF
minus74 (Lot 5) minus 219
MR =102 Units)

RTA’s Request (if only
RTA’s request is granted)

14 units

(465 TU minus 70 AF
minus 74 (Lot 5) minus 88
(Lot 9) minus 219 MR =14

Units

14 units

465 TU minus 70 AF
minus 74 (Lot 5) minus 88
(Lot 9) minus 219 MR =14

Units

Comstock Homes Request
(if only Comstock Homes
request is granted)

0 units

(All building permits can be
issued with the change to
the DA provision)

102 units

465 TU minus 70 AF
minus74 (Lot 5) minus 219
MR =102

RTA and Comstock
Homes Requests are both
granted

0 units

(All building permits can be
issued with the change to
the DA provision)

14 units

465 TU minus 70 AF
minus 74 (Lot 5) minus 88
(Lot 9) minus 219 MR =14

Units

TU = Total Units
AF= Affordable Units
MR = Market Rate Units

Certificates of Occupancy: Other Considerations

If the City Council were to change the DA provision from building permit to certificate of
occupancy, this could result in market rate units being completed and ready for the new
owners or tenants to move in to before the affordable units are completed. If the City
withholds certificates of occupancy, it may be subject to complaints by the developers,
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new owners/tenants, and other residents who have an interest in seeing the buildings
occupied. Further, the vacant buildings could become an attractive nuisance.

Current Status of Development:

Council may want to consider the requests along with some facts on the current status of
the construction of the project. All three developers (PSHH, Comstock, and RTA) have
units under construction at this time.

PSHH has the 70-unit affordable housing project under construction with completion of
all of the buildings expected by early 2018. Comstock Homes (the contractor for the
affordable units) have represented that the first of four buildings could be ready for
occupancy by December 2017, with the remaining buildings done within one month after
that. Comstock Homes indicated recently that the building foundations will be poured on
the week of April 17 with framing happening shortly after the foundations cure.

Comstock Homes currently still has 138 market rate units for which building permits have
not been issued. Comstock Homes has received 95 building permits and these units are
currently being built. They will be ready for certificates of occupancy between now and
the end of summer 2017.

RTA has 74 market rate units under construction on Lot 5 and it is expected that these
units will be completed in the fall of 2017.

At the moment, the City may issue 124 more building permits before the 220™ building
permit cap is reached. Both Comstock Homes and RTA have completed the steps
necessary to receive building permits. Comstock Homes has 84 market rate units and
RTA has 88 market rate units for which they need building permits. If the City does not
grant RTA's request to be relieved from the 220" building permit cap or grant Comstock
Homes’ request to change the DA provision, then the City would need to issue the
remaining 124 building permits on a first come first serve basis. (The 124 number is
reflective of the exemption the 74 units on Lot 5 per the May 2016 agreement, Attachment
6).

RTA’s Representation of Good Cause

In determining whether to grant RTA’s request, Council may want to consider RTA'’s
reasons. Because the affordable housing provision allows for the City to relieve a
developer of its requirements through a finding of good cause, the mechanism to grant
RTA'’s request is through a motion finding good cause based on the evidence in the
record. RTA believes that it has good cause because it does not have control over the
construction of the affordable units. PSSH and Comstock Homes are responsible for the
construction schedule for the affordable units. Further, RTA represents that it is not the
master builder for the overall project and therefore the requirement should not be
applicable to it.
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So long as Comstock Homes is able to sell market rate lots to other developers, RTA’s
argument is something of a slippery slope. RTA finds itself in a situation of its own
creation — it knew when it purchased Lot 9 that the entirety of the project was subject to
the same rules governing provision of public benefits and that completion of those
benefits would be outside its control.

If the Council were to find good cause to relieve RTA of the affordable housing provision
for Lot 9, then only Comstock Homes’ market units would be subject to the 220" building
permit cap. If Council grants RTA’s request, it needs to make a motion finding good cause
and that motion must be supported by evidence in the record.

Comstock Homes Justification for DA Change

In determining whether to grant Comstock Homes request, Council may want to consider
Comstock Homes'’ reasons. PSHH has provided a letter in support of Comstock Homes
request (Attachment 9). Comstock Homes’ justification is:

e Comstock Homes, in addition to building the main VLC project, is the General
Contractor in building the Affordable Apartments for PSHH. As General Contractor,
Comstock Homes will be able to construct the Affordable Apartments in an efficient
and timely manner. It has the control and motivation to complete the PSHH
affordable housing project; otherwise, the overall project cannot go forward.

e Comstock Homes has shown steady progress in the PSHH development. The
Grading and Site Improvement Permit was issued November 17, 2016, Building
Permits were issued December 6, 2016 and Sewer, Storm Drain, Water
infrastructure were installed on February 3, 2017.

e Further, construction has been slowed due to the wet weather. Since late
November 2016, there have been approximately 35 days of rain and de-watering
delays. The Project site experienced approximately 3-4 inches of rain in December
2016 and 8-9 inches in January 2017.

If Council grants Comstock Homes request to change the DA provision, Council needs to
direct staff to either enter into an operating memorandum or process a DA Amendment.

Il. Recreation Center and Bridge Provisions:

In addition to the affordable housing requirement, RTA also requests to be relieved from
DA'’s provisions requiring the recreation center to be built within the first phase of the
project and the bridge to start construction prior to issuance of the 232" certificate of
occupancy. RTA'’s reason for these requests is it does not have control over the
construction of these structures.

The bridge is anticipated to aid in multi-modal circulation flow in the area linking the
housing area to the office/ research part on the west side of Tecolotito Creek. With the
bridge, pedestrians, cyclists, and motorists would be able to access Cortona Drive area
without using either Los Carneros Road or Hollister Avenue. The entire project benefits
from the bridge component, not just the units being constructed by Comstock Homes.
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Further, the future residents of the units to be constructed on Lot 9 will be able to use the
recreational building in question. However, as the RTA request points out, RTA does not
have control over the completion of those project components and as such is requesting
relief from these provisions.

In considering this portion of the request, Council would be reducing the leverage that the
City has in ensuring that these project amenities (bridge and recreation center) are
constructed in the early and mid-phases of the overall project. A factor for Council to
consider is the possibility that these amenities would not be completed in the time frame
originally outlined in the DA.

Another policy issue to consider is whether Council wants to break up the requirements
of the DA after Council has approved the project and the original developer sells off
individual lots. As noted above, RTA’s argument is a slippery slope — it bought Lot 9 with
the knowledge that the DA applied to the entire project and the recreation center and
bridge were not to be built on Lot 9. RTA at all times knew that the construction of the
public benefits were not in its control.

However, Council should consider this request in light of the progress of the construction.
Comstock Homes has communicated to staff that they intend to complete the recreation
center by the end of May, 2017 (which staff concurs based on the status of construction)
and begin construction of the bridge in July, 2017 (staff is unable to confirm this start
date).

Conclusion

Given the integrated nature of the various requests, staff requests that the Council review
the above information and provide direction to staff as how to proceed in this matter. With
respect to RTA’s request to be relieved from the affordable housing provision upon good
cause, Council may effectuate such a finding by motion.

Except for RTA’s request to be relieved from the affordable housing provision, if Council
grants any other request, Council must direct staff to either prepare an operating
memorandum or process a DA Amendment.

FISCAL IMPACTS:

The costs associated with processing the developers’ requests and preparing operating
memoranda or DA Amendments would be shared equally by Comstock Homes and RTA.

ALTERNATIVES:
The Council may elect to continue this item for further review to grant some, all, or none

of the requests or change the DA affordable housing provision to a different number on
the building permit cap.
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Council may also elect to continue the item and direct staff to enter into discussions with
Comstock Homes and RTA to determine if there are any mutually acceptable alternatives
available. Staff would bring any alternatives back to Council for approval.

Legal Revife;w By: Approved By:
j’f // AN ‘f_._,.-(f;——\ 21 Eﬁé%ﬂ é%&z_"-“-’—-‘

Winnie Cai Michelle Greéne

Acting City Attorney City Manager

ATTACHMENTS:

1. Letter from Comstock Homes

2. Letter from Tim Kihm, Red Tail Acquisitions

3. Development Agreement

4. Subdivision Map 32050

5. Operating Memorandum No. 1

6. Estoppel and Agreement dated May 2016 for Lot 5

7. Assignment and Assumption Agreement dated June 6, 2016 for Lot 5

8. Assignment and Assumption Agreement dated December 30, 2016 for Lot 9

9. Letter from PSHH
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February 15, 2017

City of Goleta

Attn: Tim Giles, City Attorney
130 Cremona Drive

Goleta, CA 93117

Subject: Request for Operating Memorandum to Development Agreement Between
City of Goleta CHA McKinley Goleta, LLC for Villages at Los Carneros
Dated August 19, 2014

Dear Mr. Giles

Thank you for your ongoing assistance of Comstock Homes (“Developer or Owner") in the
ongoing development of Villages at Los Carneros (“Project”). We are submitting a request to
the City of Goleta ("City") to process an Operating Memorandum for the above referenced
Development Agreement to allow the development of the project to continue uninterrupted.

Section 4.01.03 requires the Developer to complete the affordable apartments prior to the City
issuing the 220" building permit for market rate units.

If the Affordable Housing Owner has not completed construction of the Affordable -

- Buildings before City issues a building permit which would allow for the construction of a
cumulative 220 units contained in any Market Rate Building, then, absent good cause
shown as determined by City in its sole discretion, ownership of the lots on which the
Affordable Buildings will be constructed will revert to Owner.”

Modification Request: Change language from “City issues a building permit which would

allow for the construction” to “City issuing certificates of occupancy for a cumulative of 220
units contained in any Market Rate Building”.

The Project currently has the following product under construction: 95 For-Sale homes, 74
Market Rate Apartments and 70 Affordable Apartment. 92 of the For-Sale homes are sold to
date with deliveries starting in later this month, and Market Rate Apartments are scheduled to
be complete in September 2017.

Comstock Homes is the General Contractor in building the Affordable Apartments for People Self
Help Housing Corp.("PSHHC™). As General Contractor, Comstock will be able to construct the
Affordable Apartments in an efficient and timely manner. This has been a wet winter in
California, causing numerous construction delays. Since late November 2016 we have
experienced approximately 35 days of rain and de-watering delays. Our Project experienced
approximately 3-4 inches of rain in December 2016 and 8-9 inches in January 2017. We
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Operating Memorandum Request
lanuary 26, 2017

estimate land development is currently 82% complete, and the overall project at 12%

complete. We are currently forecasting completion of the first buildings for December 2017. A

forecast of the cumulative certificates of occupancy for the entire Project is attached as an
exhibit,

The Owner has shown “good cause” to the City to allow for the proposed modifications based
on the timing of weather delays, processing events listed and the progress made to date:

October 18, 2016 - Land Use Permit issued

October 20, 2016 — Transfer of property and grant deed recorded
November 17, 2016 — Site improvement and grading plans approved
November 28, 2016 — Notice to proceed from PSHHC to Comstock as GC
December 6, 2016 — Building permit issued

December 6, 2016 ~ Grading started and completed December 13, 2016
February 3, 2017 — Sewer, Storm Drain, Water infrastructure completed
March 6, 2017 — Schedule to pour foundations

We greatly appreciate your consideration in this matter, and please feel free contact us if you
have any questions or need additional information.

Regards,

Davet L itz
By Authorized Representative
David Lauletta

CHA McKinley Goleta, LLC

ce: Robert Comstock
Ryan Atkins
Scott Stone
Jennifer Carmen
Kathy Allen

2301 Rosecrans Ave., Suite 1150, El Segundo, CA 90245 (310) 546-5781
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ATTACHMENT 2
REQUEST LETTER FROM RED TAIL ACQUISTIONS
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RED TAIL ACQUISITIONS, LLC

COMMERCIAL REAL ESTATE INVESTMENTS

February 14, 2017

Kathy Allen

Supervising Senior Planner
City of Goleta

130 Cremona Drive, Suite B
Goleta, CA 93117

RE:  Request for Minor Adjustment to Village at Los Carneros Development Agreement (DA)
Dear Kathy,

As you know, Red Tail Acquisitions, LLC (RTA) is currently developing 2 multi-family
communities in the Villages at Los Carneros, master planned community under single purpose
LLC's using the names “RTA Carneros Village, LLC” and “RTA Carneros Village — Phase II,
LLC.” The two multi-family communities are market rate apartments and condominiums on Lots
5 & 9 respectively.

First, I would like to thank the Planning Department and the City staff for their hard work,
support and professionalism. They have worked hard to assist us in the permitting process and to
make sure that our firm understands and complies with all of the conditions and requirements
related to developing both of our communities.

The reason we are requesting adjustments to the DA, is that the DA required the master
developer, Comstock Homes (CHA), to complete certain tasks within specified time frames.
Likewise, RTA has certain responsibilities under the same DA; however, many of the conditions
do not apply to RTA, and were clearly intended to be completed by CHA. In fact, RTA is not
affiliated with CHA in any way and has no ability to complete many of the tasks, nor can RTA
require CHA to complete them. This is creating undue burden on RTA, thus the reason for this
request.

Specifically, RTA respectfully requests relief from the following 3 conditions by way of
agreeing not to hold up any of our building permits or certificates of occupancy (or similar)., to
these conditions:

1. Completion of the project recreation center and common area amenities;
2. Completion of the affordable housing; and
3. Construction of Tecolotito Creck Bridge

2082 Michelson Drive, Suite 302 | Irvine, California 92612 | T 949.399.2500 F949.399.2530 | wwwRTACQ.com
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For clarification, the City counld still include the 74 & 88 units from our 2 communities in the
total calculation as it related to CHA’s conditions. This would seem to achieve the purpose
and intent of the affordable housing requirement, as well as the recreation center and bridge.

Further, for Lot 9, we are on-hold pending approval of the requested adjustments to the DA. In
fact, we are currently more than 45 days behind schedule and are unable to receive funding from
our construction loan until these adjustments are approved by the City of Goleta.

Again, as [ stated above:
» RTA is not affiliated with CHA in any way;
* RTA is not involved with the construction of Recreation Center, the affordable housing nor the
Tecolotito Creek Bridge in any way

e RTA has no ability to enforce CHA’s completion of these conditions

Thank you for considering our request. Please feel free to contact me if you have additional
questions or would like to discuss further.

Sincerely,
Red Tail Ac}quisitions, LLC
g ;QJ/W\«
Tim Kihm
President, Land Acquisitions and Development
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ATTACHMENT 3
VILLAGES AT LOS CARNEROS DEVELOPMENT AGREEMENT
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DEVELOPMENT AGREEMENT BETWEEN

CITY OF GOLETA AND
CHA MCKINLEY GOLETA, LLC
FOR THE VILLAGE AT LOS CARNEROS

THIS DEVELOPMENT AGREEMENT (“Agreement”) is entered into as of this 19" day of
August, 2014, by and between CHA McKinley Goleta, LLC (“Owner"), a Delaware limited
fiability company, and the City of Goleta, a municipal corporation (“City”) pursuant to the
autharity of Government Code §§ 65864, ef seq.

RECITALS
This Agreement is entered into with reference to the following facts:

A. Capitalized terms used in these Recitals carry the definitions set forth in this
Agreement.

B. Government Code §§ 65864-65869.5 (the "Development Agreement Statute”)
authorize the City to enter into binding development agreements with persons having
legal or equitable inlerests in real property for the development of such property.

C. Owner has requested City to consider entering into a development agreement
regarding (i) Lots 1 through 12 ("Lots 1 through 12"} of Vesting Tentative Map 32,050, on
an approximately 43.13 acre site located south of Highway 101, east of Tecolotito Creek
and north and wesl of Los Carneros Road ("Map 32,050”). The property covered by this
Agreement is more particularly described in Exhibit "A” attached hereto (the “Property”).

D. The City Council of the City (“City Council®) has found that this Agreement is
consistent with the City's General Plan, as amended, ("General Plan”) and with the
Specific Pian.

E. The City has conducted an environmental review of the Project and of the parties’
proposed execution of a development agreement, as reflected in the EIR.

F. Owner’s proposed development of the Property (the “Project”) will be known as the
“Village at Los Carneros” and is generally described as follows: 465 residential multi-
family units and associated pool as depicted on Exhibit “B" attached hereto. Of the 465
units, 321 will be for-sale condominium and townhome units, 74 will be market-rate
apartments (the 321 condominium units and the 74 apartments will be referred to as
"Market Rate Units” and will be contained in "Market Rate Buildings”) and 70 will be rental
apartments that will be restricted to “very low and low income households” (as defined by
Health and Safety Code § 50105) (the “Affordable Units”). The Affordable Units will be
contained in four buildings, each of which will have three floors of dwelling units with on-
grade parking (the “Affordable Buildings™). The Project will also include on-site
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recreational facilities (pool, playground, Neighborhood Park, half-court basketball and
bicycle path) and other associated site improvements (circulation and parking,
landscaping and lighting and drainage improvements), as well as off-site improvements.
A comprehensive description of the Project is set forth in the EIR and is included as
Condition No. 1 of the Conditions of Approval, which is attached hereto as Exhibit "C.”

G. Lots 1 through 12, formerly Lots 2, 4, 5, 6 and 7 of Tract 14,500 with some minor
boundary changes, are currently the subject of a “Second Amendment to and
Restatement of Development Agreement between the County of Santa Barbara and
Raytheon Company" dated September 24, 1996 and recorded on November 1, 1996 as
Document No. 96-066148 (the "Raytheon Agreement”). The Raytheon Agreement has
been amended several times since its adoption 1o, among other things, extend the term
of the Raytheon Agreement. The term "Raytheon Agreement” includes any amendments
to the original Raytheon Agreement. The Raytheon Agreement permits development of
204,000 square feet of office/manufacturing buildings on Lots 2 and 5 of Tract 14,500
("Lots 2 and 5"). The parties have agreed that when the EIR is certified and the “Project
Approvals” (as hereinafter defined in Section 2.01(l) below) and this Agreement are
approved by City, and the statutes of limitations for challenging the EIR, the Project
Approvals and this Agreement (including the time period for any referendum petition)
have expired, without a challenge having been made or, if made, such challenge having
been resolved to the satisfaction of Owner, the Raytheon Agreement will be terminated
by the parties with respect to its application to Lots 2 and 5.

H. Owner has agreed 1o make several improvements to the parking facilities on Lots
13 and 14 shown on Map 32,050, Lots 2 and 5 with some minor modifications, and wishes
to construct those improvements as quickly as possible.

I Owner wishes 1o begin grading Lots 1 through 12 and constructing improvements
to Lots 13 and 14 upon Project Approvals as quickly as possible.

J. Development of the Project will further the ‘comprehensive planning objectives
contained within the General Plan and the Specific Plan and will result in public benefits,
including, among others, the following:

1. Providing housing which will help to satisfy City’s obligation to meet
City's share of regional housing needs;

2. Fulfilling the long-term economic goals for the City by providing
housing to help offsel the jobs/housing imbalance;

3. Terminating the Raytheon Agreement with respect to Lots 2 and 5,
which will have the effect of:

a.  Terminating the right of the Owner to develop 204,000 square
feet of office/manufacturing buildings on Lots 2 and 5 and will, instead,
provide much needed housing (market rate as well as work force and very
low income) within the City;
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b.  Allowing the City to receive traffic mitigation fees, which it
would not otherwise receive under the Raytheon Agreement;

C. Reducing environmental impacts, including lower traffic
generation, better air quality and less noise, as a result of Owner's
development of housing, instead of office/manufacturing facilities, on Lots 2
and 5; and

d.  Allowing the City to receive traffic improvements, which it
would not otherwise receive under the Raytheon Agreement.

4. Providing 70 low and very low income units;

5. Providing fiscal benefits to City's general fund in terms of increased
property taxes;

6. Providing affordable housing for very low income families not
generally available in the City;

7. Relieving pressure to build housing in existing neighborhoods:

8. Protecting open space and agriculiural land in the City by using land
previously zoned for industrial development;

9. Providing short-term construction employment within the City;

10.  Enhancing the City’s public recreational facilities by providing a
public Class | bikeway and a neighborhood park within the Project; and

1. In accordance with this Agreement, Owner making a total
conlribution of $2,000,000 to the City for construction of Public Facilities or the Goleta
Employer’s Housing Assistance Fund ("Goleta EHAP Fund”) to be determined by City.

K. On June 23, 2014, the Planning Commission of the City (*Planning Commission™)
held a duly noticed public hearing and recommended certification of the EIR and approval
of this Agreement.

L. On July 15, 2014 and August 19, 2014, the City Council held a duly noliced public
hearing, ceriified the EIR, approved the other Project Approvals and adopted Ordinance
No. 14-07 approving this Agreement.

M. This Agreement is intended to be, and will be construed as, a development
agreement within the meaning of the Development Agreement Statute and, in that
connection, will, among other things, assure Owner that the Project can be completed in
accordance with the "Applicable Law of the Project” (as hereinafter defined) and for the
uses and to the density and intensity of development set forth in the Project Approvals
and this Agreement. City and Owner have taken all actions mandated by and have fulfilled
all requirements set forth in the Development Agreement Statute.

23



NOW THEREFORE, in consideration of the mutual covenants and promises contained
herein and other consideration, the value and adequacy of which are hereby
acknowledged, the Owner and City agree as follows:

Section 1. Recitals.

The parties agree the foregoing Recitals are true and correct.
Section 2. Definitions.

2.01 Defined Terms.

Unless the contrary is stated or clearly appears from the context, the
following definitions govern the construction of the words and phrases used in this
Agreement. Words and phrases not defined in this Section will have the meaning set forth
in this Agreement; the Goleta Municipal Code ("GMC"); or in common usage.

(a) "Aagreement” means this Agreement.

(b) "Applicable Law of the Project” means all of theé ordinances, rules,
regulations and official policies applicable to the Project as.set forth in Section 3.03
hereof.

(c) "CEQA" means the California Environmental Quality Act (Public
Resources Code §§ 21000, ef seq., "CEQA”) inciuding the regulations promulgated
thereunder (14 Cal. Code of Regulations §§15000, et seq., the “CEQA Guidelines®).

(d) "Conditions of Approval” means those conditions of approval
applicable to the Project.

(e) “City” means the City of Goleta, California, or its successors in
interest.

1)) "Owner” means CHA McKinley Goleta, LLC, or its successors in
interest and assignees pursuant to this Agreement.

(g)  “Development Plan® means the development plan for the Property as
defined in Section 2.01(l) below.

(h)  "EIR” means that certain Environmental Impact Report identified as
SCH #2011111001 prepared and certified in connection with the adoption of the Project
Approvals and this Agreement.

(i) “Effective Date” means September 19, 2014, which represents the
30th day following the date of adoption by the City Council of Ordinance No. 14-07
approving this Agreement.

) "Mortgagee” means the holder of any mortgage or the beneficiary of
any deed of trust covering all or parl of the Property or any successor or assignee of any
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such mortgage holder or beneficiary, provided that such mortgage holder or beneficiary
has delivered wrilten notice to the City stating ils desire to receive notices of default
pursuant to Section 8.02.

(k)  “Project” means the development of the Property as described in
Recital F above.

{)] “Project Approvals” means those entitlement approvals issued by
City for the Project concurrently with approval of this Agreement including, without
limitation, to cerlification of the EIR and approval of General Plan Amendment (10-043--
GPA); Amendment to Raytheon Specific Plan (83-SP-3) (10-043-SPA) (the “SP
Amendment”); rezone of the Property to PRD-432 (432 Units Planned Residential
Development) (10-043-RZ); Vesting Tentative Map No. 32,050, including conditions of
approval, affecting Lots 1 through 12 (the “Tentative Map”); and two Development Plans
for the development of the Property (10-043-PD & 10-044-PD) (the "Development Plan”).

(m) “Property” means the real property described in Recital C, above.

(n)  "Specific Plan” means the Raytheon Specific Plan, as amended by
the SP Amendment.

(0) "Subsequent Approvals” means those certain future approvals for
the Project which the City agrees to grant pursuani to Section 4.02.01 below.

(p) “Tentative Map" means Vesting Tentative Map No. 32,050 as
described in Section 2.01(l) above.

Section 3. Project and Property Subject to this Agreement: Applicable Law of the
Project.

3.01 Permitted Uses:; Terms and Conditions of Development.

All of the Project and the Property are subject to this Development
Agreement. The permitted uses, the density and intensity of use, the location of uses, the
maximum height and size of proposed buildings, provisions for reservation or dedication
of land for public purposes and other standards of Project design applicable to the
Properly are those set forth .in the Project Approvals, the Applicable Law of the Project
and this Agreement.

Vested Right to Develop; Effect of Agreement. Owner has the vested
right to develop the Project on the Property in accordance with the Applicable Law of the
Project and the Project Approvals and the provisions of this Agreement. The parties agree
thai the purpose and effect of this Agreement is to authorize the development of the
Project pursuant to the Project Approvals and the Applicable Law of the Project. To the
exient provided by law, the Project Approvals, Applicable Law of the Project, and this
Agreement supersede any inconsistent ordinances, rules, regulations or official policies
which either currently exist or may be enacted in the future, except as specifi cally set forth
herein. The Project Approvals, once granted by City, remain valid for the Term of this
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Agreement, notwithslanding any City regulation or provision of law to the contrary. By
way of example only, the Map and any other subdivision and/or parcel maps (standard or
vesting) affecting the Property remain valid for the Term of this Agreement, regardless of
the timing of filing of any final map or of multiple final maps should Owner elect to pursue
filing of multiple final maps.

Applicable Law of the Project. Subject to the termination of the Raytheon
Agreement in accordance with the provisions of Section 4.01.01.02 below and except as
otherwise provided in this Agreement, the ordinances, rules, regulations, and official
policies of City governing permitted uses of the Property, governing density and governing
design, improvement and constructions standards and specifications applicable to
development of the Property, are those ordinances, rules, regulations and official policies
in effect on the Effective Date (the "Applicable Law of the Project”). The City agrees that
the Project, as conditioned, meets the requirements of and complies with the Applicable
Law of the Project.

Exception for Uniform Codes. Section 3.03 does not apply to the City's
enforcement of the "uniform codes” regulating building or construction standards which
will apply to the Project at the time the City issues building permits. *Uniform Codes”
means those Uniform Codes adopted by reference in the GMC in accordance with
Government Code §§ 50022.2, et seq. as required by applicable law including, without
limitation, Health and Safety Code § 18944.5 and Title 24 of the California Code of
Regulations. The Uniform Codes govern building and construction standards including,
without limitation, the building, plumbing, electrical, mechanical, grading, sign, and fire
standards.

Subsequent Enactments. This Agreement does not preclude the City, in
subsequent actions applicable to the Propenly or the Project, from applying new rules,
regulations and official policies which do not conflict with the Applicable Law of the
Project, the Project Approvals or this Agreement, which carry out the objectives of this
Agreement, and which facilitate the development of the Project. No moratorium, initiative,
or other limitation affecting building permits or other land use entitlements or the rate,
timing or sequencing thereof which is enforced by City apply to the Property or the Project
Approvals, provided however that the provisions of this Section 3.05 does not affect City's
compliance with moratoria mandated by other governmental agencies or orders from a
court of competent jurisdiction.

State and Federal Laws. This Agreement does not preclude the application
to the Project of changes in City ordinances, rules, regulations and official policies, to the
extent that such changes are specifically required to be applied to development such as
the Project by changes in state or federal laws or regulations. In the event that any
subsequent changes in state or federal laws or regulations prevent or preclude
compliance with one or more provisions of this Agreement, such provision must be
modified or deleted to comply with state or federal law.

To the extent that any (i) actions of Federal or State agencies, (ji) actions of
regional and local agencies, including the City, required by Federal or State agencies, or
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(i) actions of the City taken in good faith in order to prevent adverse impacts upon the
City by actions of Federal or State agencies have the effect of preventing, delaying or
modifying development of the Project or any portion thereof, the City is not in any manner
be liable for such prevention, delay or modification of said development.

Multiple Final Maps. Owner, as subdivider of the Property, states that it
may file multiple final maps subsequent to City's approval of the Tentative Map in such
number and at such times as the Owner, in its sole discretion, deems appropriate. City
concurs in the filing of such muitiple final maps. In the aiternative, Owner may file a single
final map encompassing all lots depicted on the Tentative Map.

Phasing of Development. Owner and City recognize that economic and
market conditions may necessitate changing the order in which the infrastructure is
constructed. Therefore, subject to the provisions of Section 4.01.02 below, City and
Owner agree that, should it become necessary or desirable to develop any portion of the
Project’s infrastructure in an order that differs from the order set forth in the Project
Approvals and/or this Agreement, Owner and City will collaborate and City may allow any
reasonable modification requested by Owner so long as the modification continues to
ensure adequate infrastructure is available to serve that portion of the Project being
developed. ’

Fees, Conditions and Dedications. As an element of the Applicable Law
of the Project, Owner is obligated to pay those feés, charges, exactions and assessments
including, without limitation, dedications and any other fee or tax (including any excise
and/or construction or any other tax) relating to development or the privilege of
developing, ("fees”) and to make those dedications and improvemenis, as are set forth in
the Applicable Law of the Project, the Project Approvals, including any conditions of
approvai, and this Agreement. Specifically, for the Term of this Agreement, the Project
must pay those development impact fees to mitigate potential impacts created by the
Project as provided in City fee ordinances and resolutions in effect as of the Effective
Date and Owner is not required to pay to City any new fees that may be enacied
subsequent to the Effective Date; provided, however, to the extent any City fee ordinance
or resolution in effect as of the Effective Date provides for a cost of living or other indexed
type increase in the fee(s) covered by such ordinance and/or resolution, Owner is subject
to such increase.

Notwithstanding the provisions of this Section 3.08, to the exlent any federal
or state law or regulation, adopied subsequent to the Effective Date, requires the City to
pay a fee that would, absent the provisions of this Agreement, be passed through to
Owner, Owner is required to pay such fee; provided, however, if such federal or stale law
or regulation in any way makes the City's imposition of a fee optional (and not mandatory),
such fee is not be applicable to Owner or the Project.

In addition the City may charge processing fees for map recordation, land

use permit approvals, compliance reviews, building permits, and other similar permits and
entittements as the same are in force and effect on a City-wide basis at the time
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application is submitted for such permits and entitlements. This section does not operate
to exempt the Project from the payment of uniform property taxes.

Goleta Transportation Impact Mitigation Fees. Owner must pay City's
Transportation Impact Mitigation fee, on a unit by unit basis, before the City issues
building permits for each Residential Unit, subject to a credit of $373,450 for the trip
mitigation fees previously paid in accordance with the provisions of the Raytheon
Agreement. The fee must be paid in accordance with Exhibit "F" and indexed monthly
based on the Engineering News Record ("ENR”) Constructions Cost Index for the Los
Angeles area.

Park Fees. Owner must pay City Quimby fees for the Residential Units on
a untt by unil basis before the City issues building permits subject to a fee credit of
$250,000, which the City determined represents Owner's cost of design and construction
of the Class | bikeway as indicated in attached Exhibit “G,” which is incorporated by
reference. Owner will be required 1o comply with all applicable law in constructing the
Class | bikeway including, without limitation, Labor Code § 1720 and 8 California Code of
Regulations § 16000 which requires payment of prevailing wages for construction of the
bikeway.

Timing of Development. Because the California Supreme Court held in
Pardee Construction Co. v. City of Camarillo (1984) 37 Cal.3d 465, that the failure of the
parties therein to provide for the timing of development resulted in a later-adopted
initiative restricting the timing of development to prevail over the parties’ agreement, it is
the parties’ intent to cure that deficiency by acknowledging and providing that, subject to
any infrastructure phasing requirements that may be required by the Project Approvals
and this Agreement, Owner has the right (without obligation) 1o develop the Property in
such order and at such rate and at such {imes as Owner deems appropriate within the
exercise of its subjective business judgment.

Reimbursement. Nothing in this Agreement precludes City and Owner
from entering into any reimbursement agreements for the portion (if any) of the cost of
any dedications, public facilities and/or infrastructure that City may require as conditions
of the Project Approvals, to the extent that they exceed those reasonably necessary to
mitigate the impacts of the Project. In that connection, City agrees that it will require future
applicants to enter into a reimbursement agreement requiring reimbursement of Owner
for such applicants’ share of the cost of any such improvements, with such cost being
compounded at an annual rate of interest equal to the interest rate that is charged by the
Federal Reserve Bank of San Francisco, California, on advances to member banks under
the Federal Reserve Act, plus one percent (1%), calculated from the date of Owner's
deposit of funds with the City or the expenditure of funds by Owner to construct such
improvements.

Pedestrian Easements/Underground Utilities. Easements dedicated for
bicycle and/or pedestrian use are permitted to include easements for underground
drainage, water, sewer, gas, electricity, ielephone, cable and other utilities and facilities
so long as they do not unreasonably interfere with bicycle and/or pedestrian use.
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Amendments to Entitlements. It is contemplated by City and Owner that
Owner may, from time to time, seek amendments to one or more of the Project Approvals.
Any such amendments are contemplated by City and Owner as being within the scope of
this Agreement as long as they are consistent with the Applicable Law of the Project and
will, upon approval by City, continue to constitute the Project Approvals as referenced
herein. The pariies agree that any such amendments do not constitute an amendment to
this Agreement nor require an amendment to this Agreement.

Eminent Domain. City will cooperate with Qwner in implementing all of the
conditions of the Project Approvals including, without limitation, the exercise of its eminent
domain powers in connection therewith, provided that the City, in its independent exercise
of judgment following all applicable procedures, has made the requisite findings properly
supported by evidence that the use of such power is appropriate.

Vacation of Maintenance Easement. The Property is currently subject to
a bicycle and bicycle maintenance easement along the existing berm slope at the
northeastern boundary of the Property (the “Bicycle Easement”). Recognizing that the
need for the Bicycle Easement no longer exists, City agrees 1o initiate procedures for
vacating the Bicycle Easement. Such steps may include, without limitation, the adoption
of a Resolution of Vacation, the execution of a quitclaim deed and taking such other action
as necessary under the circumstances to vacate the Bicycle Easement.

Temporary Construction Easement. Owner must grant City a temporary
construction easement in the approximate location depicted on Exhibit “D” attached
hereto for the repair and replacement of the Los Carneros Road/101 Freeway overpass.
Owner and City have the right, from time to time, 1o relocate the easement, subject to the
other party’s approval, such approval not to be unreasonably withheld, so that the location
of the easement does not interfere with Owner's development of the Project.

3.02 Construction of Improvements on Lots 13 and 14 of the Tentative Map.

Owner may seek the necessary permits, and may commence construction
of the parking improvements on Lots 13 and 14 upon the issuance of those permits, on
the Effective Date.

3.03 Commencement of Grading.

Owner may seek the necessary permits, and may commence grading of
Lots 1 through 12 upon the issuance of those permits, on the Effective Date. The Director
may impose whatever conditions on the issuance of the permits that he or she deems
reasonably necessary.

Section 4. Obligations of the Parties.

4.01 OBLIGATIONS OF AND CONTRIBUTIONS BY OWNER.

The parties acknowledge and agree that Owner's agreement to perform and
abide by the covenants and obligations of Owner set forth herein is material consideration
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for City's agreement to perform and abide by the covenants and obligations of City set
forth herein, including without limitation the following specific public benefils to be
provided to City in consideration for this Development Agreement.

Affordable Housing. The development of the Project will provide much
needed rental units that will be rented to very low and low income households, within the
City which will, in turn, help to salisfy City’s obligation to meet City's share of regional
housing needs. In addition, City may use a portion of Owner's total of $2,000,000
contribution for the Goleta EHAP Fund to be administered by the City, or designee. The
fund will be used to provide housing subsidies io local employees, including critical
workforce employees, pursuant to criteria established pursuant to a program to be
adopted by City subsequent to the execution of this Agreement.

Termination of Raytheon Agreement. Consistent with Owner's
willingness to provide much needed housing in the City, Owner agrees to relinquish its
rights under the Raytheon Agreement which would otherwise permit Owner to construct
204,000 square feet of office/manufacturing buildings on Lots 2 and 5. Therefore, upon
the expiration of any statute of limilations to challenge this Agreement (including the time
period for any referendum petition), the EIR or any Project Approval, or, if challenged,
such challenge having been resolved to Owner's satisfaction, such satisfaction to be
determined in Owner's sole and absolute discretion, the Raytheon Agreement and any
and all rights thereunder are deemed terminated and of no further force or effect as it
relates to the Property. When the statutes of limitations o challenge the EIR, any of the
Project Approvals and this Agreement have expired, without a challenge having been
made, or if a challenge to the EIR, any Project Approvai and/or this Agreement has been
made, such challenge has been resolved to the satisfaction of Owner, such satisfaction
to be in Owner's sole and absolute discretion, the parties agree o execute such
documentation as may be required to terminate the Raytheon Agreement as it relates to
the Property. If a challenge is asserted against the EIR, any Project Approval and/or this
Agreement, the Raytheon Agreement will remain in full force and effect untit the earlier of
(a) any such challenge has been resolved to the satisfaction of Owner or {b) the expiration
of the term of the Raytheon Agreement. In addition, if such a challenge is asserted, the
term of the Raytheon Agreement will be extended for the period between the date the
challenge is asserted and the date the challenge is resolved to the satisfaction of Owner.

4.01.01.01  Owner Contribution.

Before receiving the first building permit for a Market Rate Building
containing Residential Units (excluding the building permit for an Affordable Building),
Owner must contribute to the City the sum of $1,000,000 to be used by City in its sole
discretion including, without limitation, for construction of public facilities as may be
identified in the Capital Improvements Program adopted by the City Council or the Goleta
EHAP Fund. Thereafter, Owner must contribute an additional $1,000,000 before receiving
a building permit for the Market Rate Building containing the 232" cumulative Market
Rate Units (excluding the building permit for an Affordable Building). City may use this
contribution in the same manner as the first amount.
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4.01.02. Completion of Recreation Center and Common Area Amenities.

Owner must complete the Project's Recrealion Center and common area
amenities as part of the construction of the first phase of Residential Units constructed in
the Project.

4.01.03. Sale of Very Low and Low Income Units.

Owner may sell all or a portion of the Affordable Units provided such sale is
consistent with City's applicable affordable housing guidelines.

Ownership and Management of the Affordable Buildings. Upon
recordation of a final subdivision map creating the lots on which the Affordable Buildings
are to be constructed, Owner intends to transfer the lots, at no cost, to a third pany
affordable housing Owner and manager (“Affordable Housing Owner”). The Affordable
Housing Owner which will be responsible for the construction and management of the
Affordable Buildings. The transfer of the lots to the Affordable Housing Owner is subject
the City vacating the Temporary Construction Easement referenced in section 3.16. The
Affordable Housing Owner will then have two years after Owner has been issued a
building permit for any Market Rate Building to complete construction of the Affordable
Buildings.

if the Affordable Housing Owner has not completed construction of the
Affordable Buildings before City issues a building permit which would allow for the
construction of a cumulative 220 units contained in any Market Rate Building, then,
absent good cause shown as delermined by City in its sole discretion, ownership of the
lots on which the Affordable Buildings will be constructed will revert to Owner. To ensure
that construction of all Affordable Buildings occurs within a timely fashion after City issues
a building permit for the first Market Rate Building, City will, absent good cause shown as
determined by City in its sole discretion, issue a stop work notice, and curtail issuing
building permits, for all Market Rate Buildings until all Affordable Buildings are
constructed. Owner agrees that it waives all legal recourse it may have against City for
such action including, without limitation, equitable relief.

If the lots on which the Affordable Buildings will be built are not transferred
by Owner to the Affordable Housing Owner, or if title to the lots reverts to Owner, then
Owner has the absolute right to (a) construct the Affordable Buildings and act as the
owner and manager of the Affordable Units (the “Affordable Housing Owner®), (b) transfer
lhe lots to an affiliated entity in accordance with the provisions of this Agreement 1o aci
as the Affordable Housing Owner or (c) transfer the lots to an another Affordable Housing
Owner which has not less than five years of experience in the ownership and
management of affordable housing. If the Affordable Housing Owner does not have such
experience, then the City’'s prior written consent to the transfer of the Affordable Buildings
is required, such consent not to be unreasonably withheld.
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Affordable Housing Owner must own and manage the land and the
Affordable Buildings built on it. Affordable Housing Owner will be responsible for all
management funclions with respect to the Affordable Buildings including, without
limitation, the selection of tenants, certification of household size and income, evictions,
collection of rents and deposits, maintenance, landscaping, routine and exiraordinary
repairs, replacement of capital items, and security. Such management functions must be
performed by, or on behalf of, Affordable Housing Owner by an experienced, professional
management company or organization. The City has no responsibility over management
of the Affordable Buildings. Affordable Housing Owner must submil to the City for its
approval its proposed property manager. Affordable Housing Owner will have the
absolute right to replace its property manager at any time provided the replacement
management company is an experienced, professional management company or
organization with not less than five years of experience in managing affordable residential
rental real estale or is an affiliate of Affordable Housing Owner or The Duncan Group and
provided Affordable Housing Owner has provided City written notice of the management
change. Excepl as provided in the foregoing, Affordable Housing Owner may only remove
and/or replace the property manager with the prior written consent of the City, which
cannot be unreasonably withheld or delayed:.

Credit for Very Low Income Units in Excess of General Plan
Requirements. Based on the provisions of Sections HE 11.4 and 11.5 of the Housing
Element of the General Plan (the “Housing Element”), the 70 Affordable Units being
provided by Affordable Housing Owner as part of the Project represent 13 more very low
income units than would otherwise be required in accordance with the “unit equivalency”
provisions of Section HE 11.4 of the Housing Element. Affordable Housing Owner must
make 13 of the Affordable Units available to very low income households as part of the
consideration for City’s entering into this Development Agreement.

4.01.04. Construction of the Bridge Over Tecolotito Creek.

Owner must start construction of the bridge over Tecolotilo Creek before
the final inspection of the building containing the 232" cumulative Market Rate Unit.

4.01.05. Nexuiseas.on»able Relationship Challenges.

Owner consents to, and waives, any rights it may have now or in the future
to challenge the legal validity of, the conditions, requirements, policies or programs
required by the Existing Land Use Regulations or this Agreement including, without
limitation, any claim that they constitute an abuse of the police power, violate substantive
due process, deny equal protection of the laws, effect a taking of property without
payment of just compensation, or impose an unlawful tax.

4.01.06. Cooperation By Owner.

Owner will, in a timely manner, provide City with all documents,
applications, plans and other information necessary for City to carry out its obligations
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hereunder, and cause Owner's planners, engineers, and all other consultants o submit
in a timely manner all required materials and documents therefore.

4,01.07. Reimbursement for City's Efforts on Behalf of Owner.

To the extent that City, on behalf of Owner, atiempts to enler into binding
agreements with other entities in order to ensure the availability of cerlain permits and
approvals or services necessary for development of the Project as described in this
Agreement, Owner must reimburse City for all costs and expenses incurred in connection
with seeking and entering into any such agreement. Any fees, assessments or other
amounts payable by City pursuant to any such agreement must be borne by Owner
except where Owner nolified City in writing, before City entering into such agreement,
that it does not desire for City to execute such agreement.

4.01.08. City's Efforts to Defend and/or Enforce Multi Agency
Agreements.

Owner must defend and indemnify — the to the extent set forth in this
Agreement — City in any challenge by any person to any agreement between City and
other government agencies eniered into at the request of Owner to facilitate the
development of the Project Site, and must reimburse City for any costs and expenses
incurred by City in enforcing any such agreement.

Obligations of City. City agrees to take the following actions in its review
of the Project pursuant to this Agreement:

Processing and Approvals. Provided that Owner is not in default under
this Agreement, upon submission by Owner of all completed applications for permits and
approvals for the Project and payment of all appropriate processing fees as provided in
this Agreement, City will commence and complete with reasonable diligence all steps
necessary to issue and, if allowed by applicable law, issue all permits or approvals
required for developmeni of the Project, as contemplated by the Project Approvals and
Applicable Law of the Project including, without limitation, to (a) the holding of all required
public hearings and provision of notice for such public hearings, and (b) the granting of
the requested permit or approval if the City determines that it complies with this
Agreement and the Project Approvals. Such permits and approvals include, without
limitation, building permits, road encroachment permits, use and land use permits, site
clearance or demolilion permits, grading plans and permits, landscape plans, Design
Review Board review, and cenrlificates of occupancy (ihe “Subsequent Approvals”).

City must exercise reasonable diligence to expedite the processing of
Owner's permit applications for the development of the Project. Owner, in a timely
manner, will provide City with all documents, applications, plans or other information
necessary for City to carry oul its obligations hereunder and will cause the Owner's
architects, planners, engineers and all other consultants to submit in a timely manner all
required materials and documents therefore.
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If, at the time of submittal or resubmittal of any application for a permit or
approval, City determines it is unable to process the application in a timely fashion, City
will, upon request of Owner and for the purpose of processing the application in a timely
fashion, contract or employ a private entity or persons on a temporary basis 1o perform
services necessary to permit City to process the application in a timely fashion. However,
City need not enter into a contract or employ those persons if it determines either of the
following:

{a)  No entities or persons are available or qualified to perform the
services; or

(b}  City would be able to perform services in a more rapid fashion by
modifying its own work schedule than would any available qualified entities or persons.

City may charge Owner in an amount necessary to defray costs directly
attributable to employing or contracting with entities or persons performing such services.

City will not require Owner to obtain any further approvals or permits for the
development of the Project during the Term of this Agreement unless such permits or
approvals are required by the Applicable Law of the Project. The City agrees that any
conditions of approval or departmental conditions imposed upon the issuance of such
further approvals or permits will not be in conflict with this Agreement or with the
Applicable Law of the Project, as defined above.

Environmental Review. In approving this Agreement and the Project, City
has taken whatever actions are reasonably required by CEQA. Any subsequent actions
taken regarding the Project will conform with CEQA requiremenis.

Land Use, Building and Grading Permits. Upon application by Owner,

City will issue building permits to Owner consistent with the Project Approvals and
Applicable Law. In addition, upon application by Owner, Cily will issue site clearance
permits, rough and final grading permits, demolition permits, permits for installation of
storm drains, utilities, offsite improvements, and similar improvements, and grading
permits of any type required by Owner for grading or development operations of any type
consistent with this Agreement. Within the authority conferred by the Goleta Municipal
Code on the Director, approval of minor Project design modifications consistent with the
intent of the Project Approvals shall not be reasonably withheld by the City. The above
permits will be issued in conformity with the Applicable Law of the Project and with Section
4.02.01 hereof.

Other Governmental Permits. Owner is responsible for applying, and will
apply from time to time, and for obtaining other permits and approvals as may be required
by other governmental or quasi-governmental agencies having jurisdiction over the
Project, at Owner's sole cost, in connection with the development of, or provision of
services to, the Project. Such permits include, without limitation, such permits as may be
required by Owner and Owner is also responsible for coordinating with all non-City
providers of utilities to ensure the proper installation and construction of said utilities.

34

14



Withholding of Permits. Except as provided herein, permits or approvals
for the development of the Project will not be withheld unless allowing such development
to proceed before completion of construction would (i) viclate a court order, (i) violate an
order of a governmental agency with jurisdiction over City, or {ii) pose a threat dangerous
to public health and safety as reasonably determined by City.

Section 5. Implementation of this Agreement.

Effective Date. This Agreement must be approved by Ordinance pursuant
to Government Code § 65867.5 and will be in full force and effect on the Effective Date.

Term. The term of this Agreement (“Term”) commences upon the Effective
Date and will extend until the twentieth (20th) anniversary of the Effective Date subject 1o
the tolling conditions set forth in Section 7.03. The parties further agree to consult
regarding possible tolling of the Term should delay in permit processing or review by a
public agency with jurisdiction over the Project or its improvements pose a substantial
impediment to Owner’s ability to complete construction of the Project within the Term,
and any agreement 1o toll the Term will not be unreasonably withheld by City.

Section 6. Amendment of Agreement and Discretionary Permits.

6.01 Operating Memoranda.

The Parties acknowledge that the provisions of the Agreement require a
close degree of cooperation and that new information and future events may demonstrate
that changes are appropriate with respect to the details of performance of the Parties
under this Agreement. The Parties desire, therefore, to retain a certain degree of flexibility
with respect to the details of performance for those items covered in general terms under
this Agreement. If and when, from time to time, the Parties find that refinements or
adjustments are desirable, such refinements or adjustments will be accomplished through
operating memoranda or implementalion agreements approved by the Parties which,
after execution, will be attached to this Agreement as addenda and become a part hereof.

6.02 Execution of Memoranda.

Operating memoranda or implementation agreements may be executed on
behalf of City by the City Manager and the City Attorney. In the event a particular subject
requires notice or hearing, such notice or hearing will be appropriately given. Any
significant modification to the terms of performance under this Agreement will be
processed as an amendment of this Agreement in accordance with this Agreement and
must be approved by the City Council.

6.03 Amendments.
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This Agreement may be amended from time to time only upon ihe mutual
written consent of City and Owner. However, in connection with the transfer of any portion
of Owner's rights or obligations under this Agreement to another Owner, Owner, such
other Owner and City may agree that the signature of such other Owner may be required
to amend this Agreement insofar as such amendment would materially alter the rights or
obligations of such Owner hereunder. in no event will the signature or consent of any
“Non-Assuming Transferee” be required to amend this Agreement.

6.04 Minor Changes.

Any change to this Agreement which does not substantially affect (i) the
Term of this Agreement, (i) permitied uses of the Project Site, (iii) provisions for the
reservation or dedication of land, (iv) conditions, terms, restrictions or requirements for
subsequent discretionary actions, (v) the density or intensity of use of the Project Site or
the maximum height or size of proposed buildings or (vi) monetary contributions by
Owner, will, with Owner's consent, be subject 1o the review and approval of City's city
manager (the "City Manager") and not require notice or public hearing, except to the
extent otherwise required by law. Any denial of a minor change may be appealed to the
City Council.

6.05 Future Development Agreements.

Except as otherwise consented to by Owner, any future development
agreement that may be entered into between City and a successor or assign of Owner
with respect 1o any portion of the Project Site must be consistent with the terms and
provisions of this Agreement.

6.06 Subsequent Approvals Do Not Require Amendments to Development
Agreement.

Except as may be otherwise agreed to by the parties, no amendment of this
Agreement is required in connection with the issuance of any Subsequent Approval. Any
Subsequent Approval issued after the Execution Date will automatically be incorporated
into this Agreement and vested hereby. City will not issue any Subsequent Approval for
any portion of the Project Site unless Owner requests such Approval from City.

Section 7. Default and Remedies; Annual Review; Impossibility of Performance:
Cooperation _in_the Event of Legal Challenge: Applicable Law;
Termination upon Completion of Development; Processing During
Third Party Litigation.

Default; General Provisions. No party is in default of this Agreement
uniess it has failed to perform under this Agreement for a period of thirty (30) days after
written notice from the other party of an event of default. The notice of an event of default
must specify the nature of the alleged default and the manner in which said default may
be satisfactorily cured. If the nature of the alleged default is such that it cannot reasonably
be cured within such 30-day period, the commencement of the cure within such time
period and the diligent and continuous prosecution to completion of the cure as soon as
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is reasonably possible will be deemed a cure (and a party is not deemed to be in default)
within such period.

Defauit of Owner. Owner will be in default under this Agreement upon a
finding and determination by the City Council that, upon the basis of substantial evidence,
Owner has not complied with any one or more of the material terms and conditions of this
Agreemeni. Neither City nor Owner has bear any obligation to the other under this
Agreement should Owner fail to commence construction of the Project within the Term of
this Agreement.

Default of City. The City will be in default under this Agreement if it fails to
comply with any material term or condition of this Agreement applicable to City. In the
event of default by City, Owner, at its sole discretion and without obligation to do so, may
apply for and process permits and seek development approval under the City's land use
planning process then in effect as applicable 1o the Property. The enactment of any
ordinances, rules, regulations and official policies other than the Applicable Law of the
Project does not in any manner restrict the specific enforceability of this Agreement.

Remedies Upon Default. Except as provided herein, upon the default by
any party under this Agreement, the party not in default will have all rights and remedies
provided by law, including but not limited 1o the right to terminate this Agreement pursuant
to Government Code § 65865.1, the right to seek specific performance, or other injunctive
or declaratory relief, and the right to seek writs of mandate compelling performance with
the terms of this Agreement or requiring other action consistent with this Agreement.

7.01.01. Disputes.Resolution of Disputes,

This Section establishes the exclusive process by which disputes between
or among the parties to this Agreemenl concerning or relating to this Agreement will be
resolved. The dispute resolution process established herein will apply to disputes
between the parties related to the interpretation or enforcement of, or compliance with,
the terms and provisions of this Agreement. Disputes that are not alleged to relate to the
interpretation or enforcement of, or compliance with, this Agreement are not subject to
this dispute resolution process. Otherwise, disputes are resolved as follows:

7.01.01.02 Informal Discussions.

With regard to any dispute between or among the parties contemplated by
this Agreement, within seven (7) days writlen notice from ether party, the City Manager
and Owner's senior executives must meet and attempt in good faith to resolve any such
disputes through informal discussions, which discussions will not exceed ten (10)
business days.

7.01.01.03 Mediation.
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If the parties are unable 10 resolve their dispute through informal discussion,
then either party may commence mediation by providing to JAMS {or other mediator
mutually agreed to by the parties) and the other parties a written request for mediation,
setting forth the subject of the dispute and the relief requested. The parties will cooperate
with JAMS and with one another in selecting a mediator from JAMS' panel of neutrals,
and in scheduling the mediation proceedings. The pariies covenant that they will
participate in all phases of the mediation in good faith. The mediation process will occur
in two phases, if necessary, as described below. During the first phase of the mediation,
which in no event will exceed thirty (30) days unless otherwise agreed to by the parties,
the parties will attempt to resolve their dispute in accordance with JAMS standard
mediation procedures. If the parties are unable to resolve their dispute during this first
phase of the mediation process, then the second phase of the mediation process will be
conducted in a manner consistent with this Section. If the parties are unable 1o resolve
their dispute through the first phase of mediation, as described above, the party that
commenced mediation (the “Complaining Party”), will have ten (10) business days from
the expiration of the thirty (30) day period described above to file a brief with the other
party (the "Responding Party”) and with the mediator presiding over the first phase of the
mediation process (the “Mediator”), which brief must set forth the merits of the
Complaining Party's position regarding the issues raised during the first phase of
mediation (the "Initial Brief”). The Responding Party will have ten (10) business days from
its receipt of the Initial Brief to file a brief with the Mediator and the Complaining Party
responding to the issues raised in the Initial Brief and setlting forth the merits of the
Responding Party's position regarding the issues raised during the first phase of
mediation (the "Responding Brief”). The Complaining Party will have five (5) business
days from its receipt of the Responding Brief to file a reply brief with the Mediator and the
Responding Party replying to the issues raised in the Responding Brief (the "Reply Brief").
In no event will the Initial Brief and the Responding Brief be longer than fifteen (15) pages
and in no event will the Reply Brief be longer than ten (10) pages. Except as otherwise
sel forth in this Section, the Initial Brief, the Responding Brief and the Reply Brief will be
formatted in accordance with requirements of Rule 3.1110 of the California Rules of
Courl, unless otherwise agreed to by the parties. The Mediator will have two weeks
following its receipt of the Reply Brief to consider the arguments set forth by the
Compiaining Party and the Responding Party in their respective briefs and issue an
opinion stating which party the Mediator would consider to be the prevailing party if the
Mediator were a judge presiding over the dispute in a court of law (the “JAMS Opinion™).

7.01.01.04 Offers of Compromise Inadmissible.

All offers, promises, conduct and statements, including the JAMS Opinion,
whether oral or written, made in the course of the mediation by any of the parties, their
agents, employees, experts and attorneys, and by the mediator and any JAMS
employees, are confidential, privileged and inadmissible for any purpose, including
impeachment, in any litigation or other proceeding involving the pariies, provided thal
evidence that is otherwise admissible or discoverable will not be rendered inadmissible
or non-discoverable as a result of its use in the mediation. Notwithstanding the forgoing,
the JAMS Opinion will serve as the basis solely for determining whether, in the event a
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dispute between the pariies is litigated, either party will be awarded attorneys fees in
accordance with this Agreement.

7.01.01.05 Eaquitable Remedies.

Either party may, at its own cosi, seek (i) equitable relief before the
mediation to preserve the status quo pending the completion of the mediation process,
and (i) any available relief necessary to prevent the running of any applicable statutes of
limitation governing any and all causes of action related 1o a dispute between or among
the parties concerning or relating to this Agreement. Except for those actions or
proceedings described above, neither party may commence a civil action with respect to
the matters submitted to mediation until after the completion of the initial mediation
session, or ninety (90) days after the date of filing the written request for mediation,
whichever occurs first.

7.01.01.06 Court Enforcement.

The provisions of this Section may be enforced by any Court of competent
jurisdiction, and the party seeking enforcement will be entitled to an award of all related
costs, fees and expenses, including attorney’s fees, 1o be paid by the party against whom
enforcement is ordered.

7.01.01.07 Effect of JAMS Opinion.

Nothing in this Section will in any way be interpreted as requiring that Owner
and City and/or City's designee reach agreement with regard to those matters being
addressed, nor will the outcome of these meetings be binding in any way on City or Owner
unless expressly agreed to in writing by the parties to such meetings. Notwithstanding the
forgoing, the JAMS Opinion will be binding on the parties solely for the purposes of
determining whether, in the event a dispute between or among the parties is litigated,
either party will be awarded attorneys fees in accordance with this Agreement.

7.01.01.08 Attorneys Fees.

Should any judicial remedy be sought by any party because of any default
under this Agreement or to enforce any provision hereof, or to obtain a declaration of
rights hereunder (each individually a "Judicial Action”), the prevailing party in such Judicial
Action is entitied to reasonable attorney's fees, cournt costs and such other costs as may
be fixed by the court (collectively, “Attorneys Fees”), provided the prevailing party in the
Judicial Action was also determined to be the prevailing party in the JAMS Opinion. For
purposes of this Agreement, Attorneys Fees will be calculated from the start of the first
phase of mediation, as described in Section 7.01.04.03, and will include all reasonable
costs related to the first and second phases of mediation. If the prevailing party in a
Judicial Action was determined to be the losing party in the JAMS Opinion, then each
party will assume the cost of their own Attorneys Fees. Not in limitation of the forgoing,
the parties will assume their own costs related to the informal dispute resolution process
described above.
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Compliance with the California Claims Act. Compliance with the
procedures set forth in this Section 7.01 will deemed full compliance with the
requirements of the Government Claims Act (Government Code §§ 900, et seq.)
including, without limitation, the notice of an event of default hereunder constituting full
compliance with the requirements of Government Code § 910.

Annual Review. Pursuant to Government Code § 65865.1, throughout the
Term of this Agreement, good faith compliance with the terms of this Agreement by Owner
will be reviewed by the Director on or about each anniversary of the Effective Date. If as
a result of such review, the Director reasonably determines, on the basis of substaniial
evidence, that Owner has not complied in good faith with the terms and conditions of this
Agreement, the Director will provide written notice thereof (“Notice of Non-Compliance”)
to Owner, stating in specific detail and specific reasons for such finding. After the Director
provides the Notice of Non-Compliance to Owner, Owner has the right 1o cure such non-
compliance as provided in Section 7.01 above. In addition, Owner has the right 1o appeal
the Director's determination of non-compliance to the Planning Commission. i the
Planning Commission determines, on the basis of substantial evidence, that Owner has
complied in good faith with the terms and conditions of this Agreement, the Planning
Commission's decision is final and non-appealable. If, however, the Planning
Commission determines Owner has not complied in good faith with the terms and
conditions of this Agreement, Owner has the right to appeal that determination to the City
Council. The Director's failure to perform an annual review pursuant to the terms of this
Section 7.02 cannot constitute or be asserted as a default by Owner.

Impossibility of Performance. Nonperformance by Owner or City is not a
default if such nonperformance is attributable to events beyond the reasonable control of

Owner or City such as war, terrorist attack, strikes, riots, fioods, earthquakes, fires,
casualties, acts of public enemy, other similar causes, the failure of any non-City
governmenial entity of competent jurisdiction, e.g., special districts, to issue permits
required for the development of the Project or a commitment to serve the Project afier all
requirements for such issuance or commitment are met, the rescission or suspension of
a commitment which has already been made to serve the Project by a public entity, a
referendum which seeks 1o set aside any of the Project Approvals or this Agreement,
litigation or administrative appeals to a governmental entity io set aside any of the Projecl
Approval or this Agreement or any component thereof, or the issuance of a courl order
prevenling development of the Project. If performance has been defayed by any such
cause, the Term of this Agreement and times of performance under this Agreement will
be exiended for the period of the delay with such period commencing to run from the time
of the commencement of the cause.

7.02 Cooperation in_ihe Event of Legal Chalienge: City’s indemnification.Third
Party Challenges.

In the event of any administrative, legal or equitable action or other
proceeding instituted by any person or entity not a party to the Agreement challenging the
validity of any provision of this Agreement, challenging any of the Project Approvals, or
challenging the sufficiency of any environmental review of either this Agreement or any
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Approval under CEQA (each a “Third Party Challenge™), each party must cooperate in the:
defense of such Third Party Challenge, in accordance with this Section. In light of the
parties’ mutual interests in successfully defending against a Third Party Challenge, all
communications between Owner and the City concerning a Third Party Challenge must
be kept confidential and cannot be disclosed by either party without the written consent
of the other party. Owner agrees to pay City's costs of defending a Third Party Challenge,
including all court costs and reasonable attorney's fees expended by City (including the
time and cost of the City Attorney) in defense of any Third Party Action, as well as the
time of City's staff spent in connection with such defense. Owner may select its own legal
counsel to represent Owner's interests in any Third Party Challenge at Owner's sole cost
and expense. City agrees that it will not enter into a settlement agreement to any Third
Party Challenge without Owner’s written consent. Owner’s obligation to pay City's cosis
in the defense of a Third Party Challenge does not extend to those costs incurred on
appeal unless otherwise authorized by Owner in writing.

7.02.02. Third Party Challenges Related to the Applicability of City Laws.

The provisions of this Section will apply only in the event of a legal or
equitable action or other proceeding, before a count of competent jurisdiction, instituted
by any person or entity not a party to this Agreement challenging the applicability to the
Project or Project Site of a conflicting City Law (a “Third Party Enforcement Action™):

7.02.02.01 Cooperation in Case of a Third Party Enforcement Action.

In the event of a Third Party Enforcement Action, City must (i) promptly
notify Owner of such action or proceeding, and (ii) cooperate with Owner so as to most
effectively respond to the Third Party Enforcement Action. In no evenlt will City take any
action that would frustrate, hinder, or otherwise complicate Owner's efforts to respond.
The parties 1o this Agreement agree to cooperate, to the maximum extent permitied by
law, in the defense of such action or proceeding. For purposes of this Section, the
required cooperation between the parties includes, without limitation, developing litigation
strategies, preparing litigation briefs and other related documenis, conferring on all
aspects of the litigation, developing settlement strategies, and, to the extent permitted by
law, jointly making significant decisions related to the relevant litigation, throughout the
course thereof. In light of the parties’ mutual interests in successfully defending against a
Third Party Enforcement Action, all communications between Owner and the City
concerning a Third Party Enforcement Action must be kept confidential and cannot be
disclosed by either party without the written consent of the other party.

7.02.02.02 Litigation Costs.

City's costs of defending any Third Party Enforcement Action, including all
court costs, and reasonable attorney’s fees expended by City (including the time and cost
of the City Attorney) in defense of any Third Party Enforcement Action, as well as the time
of City's staff spent in connection with such defense (the “Enforcement Action Defense
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Costs), will be paid in accordance with this Agreement. Notwithstanding the forgoing, in
no event will the Enforcement Action Defense Costs extend to, nor will Owner or the
Project be obligated io pay, any costs incurred on appeal unless otherwise authorized by
Owner in writing;

7.02.02.03 Settlement.

City must not enter into a settlement agreement or take any other action to
resolve any Third Party Enforcement Action without Owner’s written consent. City cannot,
without Owner's written consent, take any action that would frustrate, hinder or otherwise
prevent Owner's efforis to settle or otherwise resolve any Third Party Enforcement Action.

7.02.02.04 Effect of a Judgment.

Provided that City complies with this Section and provided that Owner is a
party to the relevant Third Party Enforcement Action, Owner agrees to be bound by any
final judgment (i.e., following all available appeals) arising out of a Third Party
Enforcement Action and further agrees that no default under this Agreement will arise if
such final judgment requires City to apply to the Project or Project Site a City Law that
conflicts with Applicable Law or this Agreement.

7.02.03. Defense and Indemnity.

Owner must defend and indemnify City from and against any and all
damages, claims, cosis and liabilities arising out of the personal injury or death of any
third party, or damage to the property of any third party, to the extent such damages,
claims, costs or liabilities result from the construction of the Project by Owner or by
Owner's contraclors, subcontractors, agents or employees. Nothing in this Section will be
construed to mean thal Owner must defend or indemnify City from or against any
damages, claims, costs or liabilities arising from, or alleged to arise from, activities
associated with the maintenance or repair by City or any other public agency of
improvements that have been offered for dedication and accepted by City or such other
public agency or for any other public improvements constructed by City or constructed by
Owner at direction of City. City and Owner may from time to time enter into subdivision
improvement agreements, as authorized by the Subdivision Map Act, which agreements
may include defense and indemnity provisions different from those contained in this
Section. in the event of any conflict between such provisions in any such subdivision
improvement agreement and the provisions set forth above, the provisions of such
subdivision improvement agreement will prevail.

7.02.04, Governing Law.

This Agreement is to be construed and enforced in accordance with the
laws of the State of California. Jurisdiction for all disputes is Santa Barbara County,
California. The standard of review for determining whether a default has occurred under
the Agreements is to be the standard generally applicable to contractual obligations in
California. The terms and provisions of this Section will.survive any termination of this
Agreement.
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Agreement Constitutes Legislative Act. Owner acknowledges and
agrees that City has approved and entered into this Agreement in the sole exercise of its
legislative discretion and that the standard of review of ihe validity and meaning of this
Agreement will be that accorded legislative acts of City.

Termination Upon Completion of Development of Project. This
Agreement terminates when the Property has been fully developed consistent with this
Agreement and when all of Owner's obligations in connection with the Project are
satisfied, as determined by City. For purposes hereof, all obligations of Owner are
deemed satisfied upon final inspection and issuance of cerificates of occupancy for
struclures contemplated by the Project Approvals, subject to compliance with any
conditions of approval imposed in connection with the Project Approvals and Subsequent
Approvals. In such event, City, with Owner’s prior writien consent, such conseni not to be
unreasonably withheld, may record a Notice of Termination of this Agreement.
Termination of this Agreement as to the Owner or the Property or any portion thereof
does not affect any requirements to comply with the terms and conditions of the applicable
zoning, the Project Approvals, approval and acceptance of infrastructure improvements,
any applicable permit(s), or any other land use entitlements approved with respect to the
Property, nor does it affect any other covenanis of Owner specified in this Agreement to
continue after the termination of this Agreement.

Termination of Agreement for Completed Units. This Agreement
terminates with respect to each Market Rate Unit within a Market Rate Building, without
the execution or recordation of any further documents, when a certificate of occupancy
has been issued for all of the units in the Market Rate Building in which such units are
located.

Section 8. General and Miscellaneous Provisions.

Covenants Running with the Land. All of the provisions, agreements,
righls, powers, standards, terms, covenants and obligations contained in this Agreement
are binding upon the parties and their respective heirs, successors (by merger,
consolidation, or otherwise) and assigns, devisees, adminisirators, representatives,
lessees, and all other persons or entities acquiring the Property, any lot, parcel or any
portion thereof, or any interest therein, whether by sale, operation of law or in any manner
whatsoever, and inure to the benefit of the parties and their respective heirs, successors
(by merger, consolidation or otherwise) and assigns. All of the provisions of this
Agreement are enforceable during the Term hereof as equitable servitudes and constitute
covenants running with the land pursuant to applicable law including, without limitation,
Civil Code § 1468. Each covenant to do or refrain from doing some act on the Properiy
hereunder, or with respect to any City-owned property or property interest: (i) is for the
benefit of such properties and is a burden upon such property, (i) runs with such
properties, and (iii) is binding upon each party and each successive owner during its
ownership of such properties or any portion thereof, and each person or entity having any
interest therein derived in any manner through any owner of such properties, or any
portion thereof, and benefits each party and its property hereunder, and each other
person or entity succeeding to an inlerest in such properties.
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8.01 Mortgagee Rights and Protections.Notification of Mortgagee. Owner will
provide City with any Mortgagee's address and confact information. City will notify any
Mortgagee of any event of defauit by Owner under this Agreement and provide to any
such Mortgagee the same opportunity to cure such event of default as is provided to
Owner under this Agreement. [n addition, Owner may provide City a written request for
such notice on behalf of any Morigagee. Failure 1o so notify any Morigagee does not give
rise 1o any liability on the part of City, provided that this Agreement cannot be terminated
by City as to any Mortgagee 1o which either of the following is true:

(a)  the Mortgagee cures any default by Owner involving the payment of
money within sixty {(60) days after the notice of default;

(b)  as to defaulls requiring title or possession of the Property or any
poriion thereof to effectuate a cure: (i) the Mortgagee agrees in writing, within ninety (90)
days after the written nolice of defauli, to perform the proportionate share of Owner's
obligations under this Agreement allocable to that part of the Property in which the
Mortgagee has an interest conditioned upon such Mortgagee's acquisition of the Property
or portion thereof by foreclosure (including a trustee sale) or by a deed in lieu of
foreclosure; (ii) the Morigagee commences foreclosure proceedings 1o reacquire title to
the Property or applicable portion thereof within said ninety (90) days and thereafter
diligently pursues such foreclosure to completion; and (iii) the Mortgagee promptly and
diligently cures such default after oblaining title or possession. Subject to the foregoing,
in the event any Mortgagee records a notice of default as to its mortgage or deed of trust,
City will conseni to the assignment of all of Owner’s rights and obligations under this
Agreement to the Mortgagee or to any purchaser of the Owner’s interest at a foreclosure
or frustee sale and Owner remains liable for such obligations uniess released by City or
unless the applicable portion of the Propenrty is transferred in accordance with Seclion
8.03.

Encumbrances on the Subject Property. This Agreement is superior and
senior to the lien of any morigage on the Property, and is senior to any construction
financing recorded against the Property. Owner must provide City with subordination
agreements as required evidencing the priority of this Agreement over all other
encumbrances. Notwithstanding the foregoing, no breach of this Agreement can defeat,
render invalid, diminish or impair the lien of any mortgage made in good faith and for
value, and any acquisition or acceptance of title or any right or interest in or with respect
to the Property or any portion thereof by a Morigagee (whether pursuant to foreclosure,
trustee’s sale, deed in lieu of foreclosure, lease termination or oltherwise) is subject to all
of the terms and conditions of this Agreement.

8.02 Assignmentis and Transfers of Ownership.Right to Assign. Owner has the
right to assign (by sale, transfer or otherwise) its rights, duties and obligations under this
Agreement as to any portion of the Property subject to the provisions contained in this
Section 8.03. Any such assignment must be accompanied with Owner’'s transfer of fee
title of that portion of the Property being transferred. Any attempt to assign or delegate
this Agreement, other than in accordance with the provisions of this Section 8.03, are void
and of no force or effect.
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Assignment to Owner’s Affiliated Entities. Owner has the absolute right
to assign its rights, duties and obligations under this Agreement to any entity {a) in which
either CHA McKinley Goleta, LLC ("CHA”"), or an affiliate of CHA, is a managing member
or (b) in which CHA, or an affiliate of CHA, is responsible for the development of the
Property. As used in this Agreement, the term "affiliate” means an entity controlling,
controlied by or under common control with the entity to which the term applies, whether
by ownership, contract or voling control. Owner and the entity to whom the rights are to
be assigned (the "Assignee”) must sign an Assignment and Assumption Agreement in the
form of Exhibit "E" attached hereto (“Assignment and Assumption Agreement”) and
Owner must provide City with a signed copy of the Assignment and Assumption
Agreement.

Assignment to Qualified Owners. Owner has the absolule‘right to assign
its rights, duties and obligations under this Agreement upon satisfaction of the following
conditions:

) Owner is not in defaull under this Agreement at the time of the
assignment with respect to the assigned portion;

(i) Owner and the Assignee have signed an Assignment and
Assumption Agreement and furnished a copy to the City;

(i)  The Assignee, or an affiliate of the Assignee, has not less than five
years of experience in residential real estate development;

{iv) The Assignee, or an affiliate of the Assignee, has the financial
capability to construct that portion of the Project which is being transferred 1o the Assignee
as evidenced by the Assignee (and/or the Assignee's affiliale) either (a) having a net
worth of at least Ten Millions Dollars ($10,000,000) (as evidenced by a statement of
financial condition dated not more than ninety (90) days before the date of transfer, which
is accompanied either by an opinion of a certified or a chantered public accountant or by
a certificate by the chief financial or accounting officer of the Assignee confirming the
statement fairly represents the financial condition of the transferee) or (b) having
furnished Owner with evidence of a term sheet issued by a financial institution, which term
sheet reflects equity and/or debt financing sufficient to complete the portion of the
Property being acquired by the Assignee; and

(v) Owner has provided City written notice of the satisfaction of
conditions (i) through (iv) and a signed copy of the Assignment and Assumplion
Agreement.

Assignment to Other Owners. Except as sel forth in Sections 8.03.02 and
8.03.03, no assignment is valid without the City's prior written consent which consent
cannot be unreasonably withheld, conditioned or delayed. In order {o obtain that consent,
Owner must provide City with all reasonable information required by City and reimburse
City for all reascnable legal costs incurred by it in reviewing a request for a proposed
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assignmeni. A consent by City to one assignment is not deemed to be consent to any
subsequent assignment.

Events Not Constituting an Assignment. The following are not
considered assignments for the purpose of this Agreement:

(vi)  Any mongage, deed of trust or other form of conveyance for
financing pertaining to ali, or any porlicn of, the Property;,

(viiy Any morigage, deed of trust or other form of conveyance for
restructuring or refinancing any amount of indebtedness described in subparagraph (i);

(viii) The granting of easements to any public agency or ulility to facilitate
the development of all, or any poriion of, the Property; or

(ixX)  The sale of a completed dwelling unit to an individual purchaser.

Limited Effect of Default. A default by any Assignee only applies to that
portion of the Property owned by the Assignee and cannot cancel or diminish in any way
Owner’s rights under this Agreement with respect to any other portion of the Property not
owned by the Assignee. The Assignee is responsible for the reporting and annual review
requirements relating to the portion of the Property owned by the Assignee. Any
amendment to this Agreement between City and Assignee can only affect that portion of
the Property owned by the Assignee and cannot cancel or diminish in any way Owner's
rights under this Agreement with respect to any portion of the Properly not owned by the
Assignee.

Release of Owner. Upon any iransfer of any portion of the Property in
accordance with the provisions of this Section 8.03, City agrees to look solely to the
Assignee for compliance by the Assignee with the provisions of this Agreement as such
provisions relate to the portion of the Property acquired by the Assignee. Following any
assignment, City must, if requested by Owner, provide the Owner with a release in writing
of Owner's obligations under this Agreemenl arising subsequent to the effective dale of
the assignment with respect o thal porlion of the Properly which is subject to the
assignment.

Release of Transferring Owner. As of the effective date of the
Assignment, City must, if requested by Owner, provide the transferring Owner with a
release in writing of Owner's obligations under this Agreement arising subsequent to the
effective date of the Assignment with respect to the Property or such portion thereof which
is subject to the Assignment.

Insurance. Concurrently with the execution of this Agreement by Owner,
and before the commencement of any work, Owner must furnish evidence to City that all
of the following insurance requirements have been satisfied.

(b)  General. Owner must, throughout the duration of this Agreememt,
mainiain, or cause to be maintained, the insurance specified below, to insure Owner and

46

2R



its employees for liability arising out of the work in connection with the Property, Project
and this Agreement at the minimum levels set forth herein, with the City being an
additional insured on the CGL and excess or umbrella liability insurance.

(c) Commercial General Liability. Commercial General Liability
("CGL") insurance with coverage in an amount not less than $2,000,000.00 general
aggregate, $1,000,000.00 per occurrence and $2,000,000.00 products/completed
operations, and including contractual liability insurance for the indemnification heretofore
provided to the City (subject to the policy terms, conditions, definitions and exclusions).

(d) Business Auto Coverage. Business Automobile Liability insurance
with coverage in an amount nol less than $1,000,000.00 per accident for bodily injury and
property damage, covering all vehicles used by the Owner (personal, company) and its
employees, on or within the Project or Property or associated therewith.

() Excess or Umbrella Liability Insurance {Over Primary
Coverage}. Such excess coverage must be at least as broad as the underlying coverage
and be provided on a "pay on behalf” basis. The excess or umbrella coverage can be not
less than $5,000,000 per occurrence/annual aggregate.

1) Workers’ Compensation. Coverage must be maintained as
required by the State of California.

(@) Insurance Coverage to be Maintained by Owner’s Contractors
and Subcontractors. Owner must require by contract that its contractors and
subcontractors maintain the same CGL, business auto, excess or umbrella liability and
workers' compensation insurance as set forth in subsections (b) through (e), inclusive,
hereof, except that the required minimum limits for the CGL coverage will be $1,000,000
general aggregate, $1,000,000 per occurrence and $1,000,000 products/completed
operations, with excess or umbrella liability insurance in the amount of $1,000,000 per
occurrencefannual aggregate. The CGL policy must include, contractual liability
insurance (subject to the policy terms, conditions, definitions and exclusions).

Severability. If any provision of this Agreement or the application of any
provision of this Agreement to a particular situation is held by a court of competent
jurisdiction 1o be invalid or unenforceable, then to the extent that the invalidity or
unenforceability does not impair the application of this Agreement as intended by the
parties, the remaining provisions of this Agreement, or the application of this Agreement
to other situations, continues in full force and effect.

8.03 Relationship of Aqreement and Project Approvals,

This Agreement and the Project Approvals were approved by City as a
single interdependent group of approvals for development of the Propenrty, each of which
depends on the others for its effectiveness. In the event that Owner challenges this
Agreement, the Project Approvals, or any potion thereof, in an action filed in a court of
law, which action is brought within the time period provided for by law, this Agreement
and the Project Approvals will be suspended pending dismissal of such action, the
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expiration of the limitation period applicable to such action, or final resolution of such
action. If as a result of such action, any portion of this Agreement or the Project Approvals
is invalidated by a court of law in a manner which impairs the application of this Agreement
as intended by the parties, the entire Agreement and all Project Approvals will be
reviewed by City for reconsideration of said Agreement and Project Approvals.

Further Actions, Each party will promptly take such further actions and
execule and deliver to the other all such other further instruments and documents as may
be reasonably necessary to carry out this Agreement in order to provide and secure to
the other party the full and complete enjoyment of its rights and privileges hereunder.

Construction. This Agreement has been reviewed and revised by legal
counsel for both Owner and City, and no presumption or rule that ambiguities will be
construed against the drafting party applies to the interpretation or enforcement of this
Agreement, which will be interpreted and enforced according to the plain meaning thereof.

Notices. All nolices, approvals, acceptances, demands and other
communications required or permitted under this Agreement must be in writing and
delivered in person or by U.S. mail {postage prepaid, certified, return receipt requested)
or by Federal Express or other similar overnight delivery service to the party 1o whom the
notice is directed at the address of such party as follows:

To City:

City Manager's Office

City of Goleta

130 Cremona Drive, Suite B
Goleta, CA 93117

With a copy 1o:

City Atlorney

City of Goleta

130 Cremona Drive, Suite B
Goleta, CA 93117

To Owner:

Robert W. Comstock

CHA McKinley

Goleia, LLC321 12" Street, Ste. 200
Manhattan Beach, CA 90266
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With a copy to:

Kenneth B. Bley, Esq.Cox, Castie & Nicholson LLP
2049 Century Park East, 28" Floor
Los Angeles, CA 90067-3284

Any written communication given by mail is deemed delivered two (2) working days
afler such mailing date; any written communication given by overnight delivery service is
deemed delivered one (1) working day after the dispatch date; any delivery in person is
deemed delivered when delivered to the party to whom il is addressed. Either party may
change its address by giving the other party written notice of its new address as provided
above.

Estoppel Centificate. Either party may, at any time and from time to time,
deliver written notice to the other party requesting such party to cerify in writing that, to
the knowledge of the certifying party: (i) this Agreement is in full force and effect and a
binding obligation of the parties, (ii) this Agreement has nol been amended or modified
either orally or in writing or, if so amended, identifying the amendments, and (iii) the
requesting party is not known to be in default of the performance of its obligations under
this Agreement, or if in default, describing therein the nature of any such defaults. A party
receiving a request hereunder must execute and return such certificate within fifteen (15)
days following the receipt thereof, uniess City, in order to determine the approprialeness
of the certificate, promptly commences and proceeds to conclude a review pursuant o
the provisions of Section 7.02 hereof. The City Manager is authorized to execute for City.

if a party fails to deliver a cerlificate within the fifteen (15) day period, the party
requesting the certificate may deliver a second notice (Second Notice) 1o the other party
stating that the failure to deliver the cerificate within ten (10) working days following the
receipt of the Second Notice constitutes conclusive evidence that this Agreement is in full
force and effect without modification and there are no unexcused defaulls in the
performance of the requesting party. Failure to deliver the requested cerlificate within the
ten (10) working day period will then constitute conclusive evidence upon the party which
fails to deliver such cenrlificate that this Agreement is in full force and effect without
modification and there are no unexcused defaults in the performance of the requesting

party.

Owner’s Interest. Owner represents that the Property is owned by Owner
or thal Owner has control of the Property described in Exhibit "A.”

No Third Party Beneficiary. This Agreement is made and entered into for
the sole protection and benefit of the parties hereto. Mo other party has any right of action
based upon any provisions of this Agreement.

Relationship of Parties. It is understood that Owner is not an agent of the
City and City is not an agent of Owner. lt is specifically understood and agreed by and
between the parties hereto that the development of the Property is a separately
undertaken private development. No partnership, joint venture, or other association of

49

2a



any kind between Owner and Cily is formed by this Agreement. The only relationship
between City and Owner is that of a governmental entity regulating the development of
private property with Owner as Owner of such privale property.

Waiver. No waiver of any provision of this Agreemeni is effective unless
made in writing and signed by a duly authorized representative of the party against whom
enforcement of a waiver is sought. No waiver of any right or remedy in respect to any
occuirence or evenl will be deemed a waiver of any right or remedy in respect 1o any
other occurrence or event.

Applicable Law. The laws of the State of California governs the
interpretation and enforcement of this Agreement, with venue for any legal action lying in
a court of competent jurisdiction in the County of Santa Barbara, State of California.

Time of Essence. Time is of the essence for this Agreement.

Recordation. This Agreement will be recorded, at Owner’s sole cost and
expense, upon execution by the parlies.

Entire Agreement and Amendment. This Agreement, together with all
documents and exhibits referred to herein, contains all of the agreements of the parties
with respect to the matters contained herein, and no other prior agreement or
understanding pertaining to any such matter is effective for any purpose. No provision of
this Agreement may be amended except by an agreement in writing signed by the parlies
hereto or their respective successors in interest.

Section Headings. All section headings and subheadings are inserted for
convenience only and do not affect any construction or interpretation of this Agreement.

8.04 Counterparts and Exhibits.

This Agreement is executed in four (4) duplicale counterparts, each of which
is deemed to be an original. This Agreement consists of ___ pages, including notary
acknowledgment forms, and, in addition, eight (8) exhibits which constitute the entire
understanding and agreement of the parties 1o this Agreement. The following exhibits are
attached to this Agreement:

Exhibit A:  Legal Description of the Property

ExhibitB:  Depiction of Residential Buildings

Exhibit C:  Conditions of Approval

Exhibit D:  Depiction of Temporary Construction Easement
Exhibit E:  Form of Assignment and Assumption Agreement
Exhibit F:  Estimated GTIP Fees

Exhibit G:  Estimated Park/Rec/Quimby Fees

Signatures. The individuals executing this Agreement represent and
warrant that they have the right, power, legal capacity, and authority to enter into and to
execute this Agreement on behalf of the respective legal entities of Owner and City. This
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Agreement inures to the benefit of and be binding upon the parties hereto and their
respective successors and assigns.

Facsimile Signatures. Signatures delivered by facsimile or e-mailed (in pdf
format) are as binding as originals upon the parties so signing and delivering.

8.065 Days.

As used in this Agreement, the term "days” means calendar days. If the time
for performance of an obligation under this Agreement falls on a Saturday, a Sunday or
a state or federal holiday, the time for performance will be extended to the nexi day which
is not a Saturday, a Sunday or a state or federal holiday.

8.06 Inconsistency.

In the event of any inconsistency between any Applicable Law of the Project
and a Project Approval, the provisions of the Project Approval conirols. In the event of
any inconsistency between any Applicable Law of the Project or Project Approval and this
Agreement, the provisions of this Agreement control. ‘
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8.07 Construction.

All pariies were represented by counse! in the preparation of the Agreement
and no presumption or rule that ambiguity be construed against a drafting party will apply
to interpretation or enforcement hereof. Caplions on sections and subsections are
provided for convenience only and will nat be deemed to limit, amend or affect the
meaning of the provision to which they pertain. In the event of any conflict between the
Agreement and the rules, regulations or official policies of City, the provisions of this
Agreement prevail to the extent of such conflici.

IN WITNESS WHEREOF, Owner and City have executed this Agreement as of the
daie first hereinabove written.

OWNER

CHA McKinley Goleta, LLC, a CITY OF GOLETA, a municipal

Delaware limited liability company corporation
W achael T. Bennett

By: Robert W. Comstock Its Mayor

Its: Managing Member

By:  Karl H. Berger
Special Legal Coungel
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State of California

County of Los Angeles

On October 15, 2014 before me, Natalie Spencer, Notary Public, personally
appeared Robert W. Comstock, who proved to me on the basis of satisfactory
evidence to be the person whose name is subscribed to the within instrument and
acknowledged to me that he executed the same in his authorized capacity and that
by his signature on the instrument he, or the entity upcn behalf of which he acted,
executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.
NATALIE SPENCER

Commission # 1944728 14
Notary Public - Calitornia z
Los Angeles County =

- i
& M ) ; 5>y Comm Expires Aug 16, 2015‘

SIGNATURE OF BOTARY

(SEAL)
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ATTACHMENT 5
OPERATING MEMORANDUM NO. 1
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23165-00275685

RECORDING REQUESTED BY il pangres |
AND WHEN RECORDED MALIL TO: €Q/ .

CITY CLERK \pounes Ve esarder|

CITY OF GOLETA -

130 Cremona Drive, Suite B 04:24PH 02-Jun-2B15 | Page 1 of 13
Goleta, California 93117

EXEMPT FROM RECORDER'S FEES {Space above this line for Recorder’s use)

Pursuant to Government Code § 6103

OPERATING MEMORANDUM NO. 1

_ This Operating Memorandum No. 1 (the “Operating Memorandum™) is made as of May
<, 2016 by and between RCS — Los Carneros, LLC, a Colorado limited liability company
(“Owner”) and the City of Goleta, a general law city and municipal corporation (the “City”). The
Parties agree as follows:

1. Recitals. The Parties execute this Operating Memorandum with reference to the
following:

A. City and Owner executed a Development Agreement dated August 19, 2014 (the
“Agreement”) regarding development of the Villages at Los Carneros project
(“Project”) on that real property identified in attached Exhibit “1,” and
incorporated by reference.

B. Section 8.08 of the Agreement provides that the parties may clarify details
regarding performance by City or Owner pursuant to the Agreement as refinements
and further development of the Project proceed;

C. The Mitigation Monitoring and Reporting Program (“MMRP”) that was adopted
and incorporated into the condition of approval for the Project requires, among
other things, that City approve a wetland and riparian area mitigation plan before
City issues construction permits. Condition No. BIO 2-1(a), which reflects this
requirement, is attached as Exhibit “2,” for reference;

D. As written, Owner can only fully comply with BIO 2-1(a) if it obtains an ACOE
Permit since the Army Corps of Engineers has jurisdictional authority over the
buffer area;

E. The parties anticipate that an ACOE Permit will be issued in the next 60-90 days.
The parties believe, it would be unduly burdensome for City to delay issuing
construction permits for the balance of the approved construction area, i.e., that
area beyond the buffer area, while waiting for an ACOE Pemnit;

F. With implementation of the buffer area, which reflects the parties’ original
understanding of what should be regulated by a wetland and riparian area
mitigation plan, City may issue construction permits for the balance of the
approved construction area; and

Page 1 of 3
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G. City finds that this Operating Memorandum is desirable in order to clarify the
procedure for issuing construction permits for the Project in accordance with
applicable law and the Agreement.

2. Definitions. Unless the contrary is stated or clearly appears from the context, the
following definitions govern the construction of the words and phrases used in this Operating
Memorandum. Words and phrases not given a meaning by this Operating Memorandum have the
meaning set forth in the Agreement.

“ACOE Permit” means a permit issued by the Army Corps of Engineers as
required by the Project and applicable law.

“Approved construction area” means the real property graphically depicted in
attached Exhibit “3,” which is incorporated by reference.

“Buffer arca” means that area identified in blue within the approved construction
area.

“Construction permits” means both grading and building permits issued by City in
accordance with applicable law.

“Project approvals” means all approvals made by the City Council allowing the
Project to be developed including, without limitation, the Agreement.

3. Issuing Construction Permits. Except as otherwise provided, and notwithstanding
anything to the contrary within the Project approvals, City may issue construction permits for the
approved construction area in accordance with the Project approvals.

4, Buffer Area. As to the buffer area, City cannot issue construction permits until
Owner secures a valid ACOE Permit. Upon obtaining a valid ACOE Permit, Owner may submit it
to the Director for review and approval. If Director approves the ACOE Permit, City may then
issue construction permits for the buffer area.

S. No Other Change. Except as expressly clarified by this Operating Memorandum,
all of the terms and conditions of the Agreement remain unchanged and in full force and effect.

6. Miscellaneous. Terms and conditions of this Operating Memorandum may not be
waived, amended or modified except in a writing executed by the Parties. This Operating
Memorandum may be executed in multiple counterparts, each of which are deemed an original
and all of which constitute one and the same Operating Memorandum.

7. Recordation. The parties will record this Operating Memorandum in the Office of
the Santa Barbara County Recorder in the manner set forth in Government Code § 65868.5.

Page 2 of 3
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M&M,

Michelle Greene,

7/”/ 2

OWNER:

RCS - LOS CARNEROS, LLC,
a Colorado limited Lability company

/3901 Yl

SHaron K. Eshima, Manager

Tim W. Giles,
City Attorney

Page 3 of 3
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, acouracy, or validity of that document.

State of Colorado )
County of Boulder
A
On A 0V ] \ lq , 2016, before mc, otary Public,
personally appeared C)\MVO , who proved to me on the

basis of satisfactory evidence to be the person(s) Whose name(s) 1s/are subscnbcd to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Colorado that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

SARAH GEHRINGER
NOTARY PUBLIC

' | W/_ STATE OF COLORADO
Signature y / NOTARY 1D 20144018872
— i MY COMMISSION EXPIRES MAY 22, 2018
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIViL CODE § 1189

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that decument.

ate of California )
ooty or AV GOV R )
On l!@) Z, 20U betore me, 0'-4%1@-’1 C P’D(&’SJ ot MI‘L ,

Date , Here Insert Name and Title of ths Officer
personally appeared M f CWJ Lz A’ . é?f/ ZMCJ
Nameft) of Signer(g

who proved to me on the basis of satisfactory evidence to be the personfsf whose namefg} istare
subscribed to the within instrument and acknowledged to me that ke/she/they exscuted the same in
sig/her/their authorized capacity(igs), and that by his/her/their signature(g) on the instrument the person(s),
or the entity upon behalf of which the personje] acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws
of the State of California that the foregoing paragraph
. o is true and comect.

WITNESS my hand and official seal.

Signature ﬂ’:ﬁqczjﬂ'\ C ?ZM

Commission £ 2110300
Hotery Public - Ceitornta
Santa Barbara County X

Comm. Expires Jun 4, 2019 s Signdidre of Notary Public
B a2 .I_,); v
'Y '""'T"? ,::*,
N €y Nt bl
: '-.‘?:;:"Qﬂi 'ﬂ“ k e "l’-’:,"." E
m {‘, g,;’. ,‘\ ‘;\‘?3,}; f{gg?fNotary Seal Above oF
N ey ey TIONAL
”ﬁgl% 2 T $his ‘section Is optional, completing this information can deter afteration of the document or
) r}’b’- LR I . >
ol - W & fraudulent reattachment of this form to an unintended document.
R 2
A *

’*ﬁg;cfipﬂm"& Attached Dogument _
Title or Type of Docu ent%@%m&u Document Date: E_ﬂ 7,/ 20l
Number of Pages: igner(s) er Than Named Above: —

(ies) Claimed by Signer{s}
Signer's L Signer's Name:

O Corporate Officer — Title{a):_ 0 Corporate Officer — Title(s):
DO Partner — OLimited [ Gener. [ Partner — O Llimited [ General

O Individual O Attormey in Fact Individual O Attorney in Fact

O Trustee [ Guardian or Conservator O Guardian or Conservator
3 Other: O Other:

Signer Is Representing: Signer Is Representing:

———

O
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ATTACHMENT 6
ESTOPPEL AND AGREEMENT DATED MAY 2016 FOR LOT 5
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ESTOPPEL AND AGREEMENT
REGARDING A .
DEVELOPMENT AGREEMENT DATED AUGUST 19, 2014

THIS ESTOPPEL AND AGREEMENT REGARDING DEVELOPMENT
AGREEMENT (the “Estoppel”), dated as of May ___, 2016, is provided by the CITY OF
GOLETA, a municipal corporation (“City”), in favor of BANK OF AMERICA, N.A. (together
with its successors and assigns, “Lender”), in accordance with and with respect to that certain
Development Agreement (the “Original Apgreement”) between City of Goleta and CHA
McKinley Goleta, LLC for the Village at Los Carneros, dated as of August 19, 2014, by and
between City and CHA McKinley Goleta, LLC (“Developer™), as assigned and assumed in part
by RTA Carneros Village, LLC, a Delaware limited liability company (“Borrower™), pursuant to
that certain Assignment and Assumption Agreement, dated as of May __ , 2016 (the
“Assignment and Assumption™), by and between Developer and Borrower, which Original
Agreement relates to certain real property located in the City of Goleta, Santa Barbara County,
California, and more specifically described in the Original Agreement (the “Property”).

Pursuant to a Construction Loan Agreement to be entered into on or about the date hereof
by and between Lender and Borrower (as the same may be amended, restated or replaced from
time to time, the “Loan Agreement™), Lender intends to make a loan to Borrower (as increased
from time to time, the “Loan™) for the purpose of, among other things, constructing certain
improvements on particular real property which is the subject of the Assignment and Assumption
(the “Subject Property’), as more particulatly identified within the Assignment and Assumption.
City acknowledges that Lender will rely on the representations in this Estoppel when making the
Loan to Borrower. Capitalized terms used and not otherwise defined herein shall have the
meanings given to them in the Original Agreement.

NOW THEREFORE, as of the date of this Estoppel, City represents, warrants, covenants,
agrees and certifies to Lender as follows:

1, Agreements Bffective. The Original Agreement is in full force and effect, without
amendment, modification or supplement, except as otherwise referenced in the
preamble hereto and is fully binding upon City and Developer, and there are
currently no known unsatisfied conditions to the cffectiveness of the Original
Agreement.

2. Receipt of Assignment. City received the Assignment and Assumption and
acknowledges Borrower’s assumption of the “Assumed Obligations” as set forth
on Exhibit C attached thereto. Such Assignment and Assumption complies with
Section 8.02 of the Original Agreement.

3. Existing Defaults. City is not aware of any existing uncured default by Developer
under the Original Agreement, nor has any known event occurred which, with the
passage of time or the giving of notice or both, would constitute such a default.

4. Project Recreation Center. Completion of the Project’s Recreation Center and
common area amenities, as set forth in the Original Agreement, will not be
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required before Borrower can obtain building permits or certificates of occupancy
for improvements on the Subject Property.

Affordable Buildings. Borrower is not required to construct Affordable Buildings
on the Subject Property. The Original Agreement requires Developer to construct
Affordable Buildings elsewhere within the Project. But, the failure or delay of
Developer to comply with the Original Agreement as to Affordable Buildings will
not affect the Assignment and Assumption or Borrower’s ability to obtain
building permits or certificates of occupancy for improvements on the Subject
Property that are otherwise developed in accordance with the Project’s
requirements. City agrees that good cause exists to allow Borrower to continue
development of the Subject Property notwithstanding Developer’s failure or delay
to construct Affordable Buildings as required by the Original Agreement (see
Section 4.01.03 of the Original Agreement). Accordingly, City will not exercise
its right to issue a stop work notice, or curtail issuing building permits, for all
Market Rate Buildings on the Subject Property should Developer fail to construct
Affordable Buildings within the time period in the Original Agreement.

Tecolotito Creek Bridge. Similarly, Borrower’s ability to obtain building permits
and certificates of occupancy for improvements on the Subject Property will not
be affected by Developer’s failure or delay in constructing a bridge over
Tecolotito Creek in accordance with the Original Agreement.

Notice of Deed of Trust. City acknowledges the existence of and consents to the
Loan and recording of the associated Deed of Trust. City agrees and
acknowledges (a) that Lender is a “Mortgagee” as contemplated by the Original
Agreement and is entitled to all of the rights of Mortgagee under the Original
Agreement (including, without limitation, the right to receive notices from City
(which notices shall be sent to Lender at the address specified in Section [10] of
this Estoppel or such other address as provided to City by written notice from
time to time) and to cure Borrower defaults); (b) that the requirement to deliver
notice of “Mortgagee’s” request for notices in accordance with Section 8.01 of the
Original Agreement shall be deemed to have been satisfied by the execution of
this Estoppel; and (c) that any and all mortgagee protections set forth in the
Original Agreement are intended for the benefit of Lender as a “Mortgagee™.

Consent to Assignment. As a condition to Lender’s agreement to make the Loan
to Borrower, Lender has required that Borrower assign its rights under the
Original Agreement to Lender as additional collateral for the Loan. City hereby
consents to the collateral assignment of such rights by Borrower to Lender as
additional collateral for the Loan and hereby agrees that if Lender or its designee
or nominee (a “Successor Owner”) should become the successor owner of the
Subject Property through foreclosure of the Deed of Trust, or acceptance of a
deed in lieu thereof, then provided Successor Owner assumes the obligations of
Borrower under the Original Agreement, (a) Successor Owner shall have all of
the rights of Borrower under the Original Agreement (with respect to the Subject
Property), including the right, but not the obligation, to complete construction of

2
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10.

the improvements to be constructed on the Subject Property, (b) the time periods
for performance of Borrower’s obligations under the Original Agreement shall be
extended for a period of time reasonable under the circumstances to permit
Successor Owner to perform Botrower’s obligations under the Original
Agreement (and such time periods shall be tolled for any period that Lender is
precluded from exercising remedies under the Deed of Trust, whether as a result
of a stay in bankruptcy or otherwise), (¢) Successor Owner will not be subject to
any claims, offsets, defenses, or penalties arising as a result of Borrower’s
performance, or failure to perform, under the Original Agreement before the date
that Successor Owner succeeds to the interests of Borrowet under the Original
Agreement and (d) in no event will Successor Owner be obligated to cure defaulis
under the Original Agreement which cannot be reasonably cured by Successor
Owner.

Notices. Lender’s address for notices is as follows:

Bank of America, National Association
555 California Street, 6% Floor

San Francisco, CA 94104

Attn: Hang Starks

Defaults by Parties Other than Borrower. No failure by any person or entity to
satisfy any obligations under the Original Agreement, other than Borrower’s
failure to satisfy the “Assumed Obligations” referenced in the Assignment and
Assumption, shall (a) constitute a defauit by Borrower under the Original
Agreement or preclude or delay the issuance of a Certificate of Occupancy with
respect to the Subject Property or (b) result in any liability attributable to
Developer by Borrower or Lender; City hereby agreeing to look to parties other
than Borrower for the satisfaction of all obligations under the Original Agreement
other than the “Assumed Obligations”. Neither a defanlt by Developer or any
other person or entity under the Original Agreement, not a default by Borrower
under the Original Agreement shall cancel or diminish the rights of Successor
Owner under the Original Agreement.

[Signature Follows on Next Page]
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IN WITNESS WHEREOF, this Estoppel and Agreement Regarding Development

Agreement has been executed as of the date first written above.

CITY OF GOLETA,
a municipal corporation

By: /V"w%
Name: _#Cic tig (e 3 yrenre—
Tts; (&l 1‘/? //(Majfpjf

I §
By: Tam W Goce E3

Name: ]
Its: 7y Aoty

NAI-1500986713v6
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ATTACHMENT 7
ASSIGNMENT AND ASSUMPTION AGREEMENT
DATED JUNE 6, 2016 FOR LOT 5
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CHICAGO THLE mmu [ REL FEE 71'275 0
RECORDING REQUESTED BY Bl T —
AND WHEN RECORDED MAIL TO: iy

County Clerk lhwrtrl
LINER LLP 26 - | L@

633 West 5™ Street, Suite 3200 \Q,_gb- Qecn o o-aname | oz 15

LOS ANGELES, CA 90071 -
ATTENTION: BILL PHAM, ESQ. @99 — Gwa)d

CAwd

(Above Space For Recorder’s Use Only)

ASSIGNMENT AND ASSUMPTION AGREEMENT
(re Development Agreement)

This Assignment and Assumption Agreement (*Agreement”) is made and entered into as
of June 6, 2016, by and between RCS - Los Cameros, LLC, a Colorado limited liability company
(“Assignor”) and RTA Carneros Village, LLC, a Delaware limited liability company
(“Assignee”).

~ oy

RECITALS

A. Assignor, as seller, and Assignee, as buyer, are parties to that certain Agreement
of Purchase and Sale, dated July 16, 2015, as amended by First Amendment to Purchase and Sale
Agreement dated September 14, 2015, as amended by Second Amendment to Purchase and Sale
Agreement dated September 16, 2015, as amended by Third Amendment to Purchase and Sale
Agreement dated December 10, 2015, as further amended by Fourth Amendment to the Purchase
and Sale Agreement dated March 28, 2016 (collectively the “Purchase Agreement”), pursuant
to which Assignee is acquiring from Assignor certain real property located in Goleta, County of
Santa Barbara, State of California, more particularly described on Exhibit “A” attached hereto
(the “Transferred Property”). The Transferred Property is Lot 5 of Tract No. 32050 in the City
of Goleta, County of Santa Barbara, State of California, as shown on the map filed in Book 206,
Pages 31 through 54 of Maps, in the office of the County Recorder of said County. The
Transferred Property is a part of the master development commonly known as “Village at Los
Carneros” and referred to herein as the “Project.” The portion of the Project owned by Assignor
as of the date hereof is more particularly described on Exhibit “B” attached hereto (the
“Retained Project Site”).

B. The City of Goleta (“City”) and Assignor's predecessor in interest, CHA
McKinley Goleta, LLC, entered into that certain Development Agreement dated August 19, 2014
and recorded in the official records of Santa Barbara County, California (the “Official Records™)
on November 20, 2014 as Instrument Number 2014-0053368 (as amended, the “Development
Agreement”), providing for certain rights, entitlements, covenants, conditions, restrictions, and
agreements relating to the development of certain real property and appurtenances thereto as
more particularly described in the Development Agreement, including, without limitation, the
Transferred Property and the Retained Project Site.

34724.001-2839164v} 1
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: C. In connection with the conveyance of the Transferred Property to Assignee
- pursuant to the Purchase Agreement, Assignor desires to transfer to Assignee the Transferred
Project Approvals (as hereinafter defined) as contemplated in Section 3.3 of the Development
Agreement. Assignee desires to accept such assignment from Assignor and assume the
obligations of Assignor under the Transferred Project Approvals with respect to the Transferred
Property.

D. Capitalized terms not otherwise defined in this- Agreement must have the
meanings ascribed thereto in the Development Agreement. _

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor and Assignee hereby agree as follows:

1. Assignment. Subject to the limitations, conditions and exceptions set forth in this
Agreement, Assignor assigns and transfers to Assignee all of the Assignor’s right title, and
interest in and to the Development Agreement and the Project Approvals (as defined in the
Development Agreement) but only with respect to the Transferred Property as more specifically
defined below (collectively, the ‘“Transferred Project Approvals”). It is the intent of the
Assignor and Assignee that the Transferred Project Approvals will permit Assignee to develop
up to 74 multi-family residential units. Assignee hereby accepts such assignment from Assignor,
subject to the following (collectively, the “Encumbrances”): (i)this Agreement; and
(ii) recorded covenants, conditions, restrictions, and easements.

2 Assumption. Assignee expressly assumes all obligations, duties and
responsibilities under (i) the Transferred Project Approvals relating to the Transferred Property,
and (ii) the Assumed Obligations (as defined herein). The Assumed Obligations are the
obligations of Assignor under the Development Agreement and Project Approvals that are
applicable to the development of the Transferred Property, and do not include those specific
provisions of the Development Agreement or Conditions of Approval that do not apply to the
development of the Transferred Property. The Assumed Obligations as more particularly
described on Exhibit “C” attached hereto as “Required” obligations of the “MARKET RATE
APTS (Lot 5).” :

Assignee agrees to keep, perform, and fulfill all the terms, conditions, covenants, and obligations
required to be kept, performed, and fulfilled by Assignor with respect to the Transferred Project
Approvals and the Assumed Obligations from and after the date hereof including, without
limitation, those obligations specifically allocated to the Transferred Property as described in
Section 4 below. However, Assignee does not assume any obligations, duties, or responsibilities
under or with respect to the Transferred Project Approvals and/or the Assumed Obligations
arising prior to the date hereof.

3. Covenants and Other Limitations and Conditions. Assignee, at Assignee’s sole
cost, must (i) perform, or cause to be performed, all covenants, representations, terms,
undertakings, obligations, warranties, and agreements of “Owner” under the Development
Agreement with respect to the Transferred Project Approvals and the Assumed Obligation, so as
to protect Assignor’s (and other property owner’s) rights and otherwise prevent a default by
Assignor (and/or other property owners) under the Development Agreement as a result of any

34724.001-2839164v1 2
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failure by the Assignee to perform such obligations from and after the date hereof; (ii) prosecute
‘and defend any legal action, arbitration or other controversy which is filed or initiated relating to

the Transferred Project Approvals or the Assumed Obligations relating to periods from and after
. the date hereof solely with respect to the Transferred Property; and (iii) give prompt notice to
Assignor and deliver to Assignor complete copies of any notice of default given or received with
respect to the Development Agreement and/or Transferred Project Approvals, whether the
default be of the City or Assignee, or any other party, solely with respect to the Transferred
Property. Following the effective date of this Agreement, Assignor shall be released from all
liabilities related to the Transferred Project Approvals.

4. Indemnification. From and after the effective date of this Agreement, Assignee
and Assignor, their successors (including corporate successors and successors-in-interest to their
respective property interests), assigns, and affiliates (“Indemnifying Parties”) each hereby
agrees to indemnify, defend (with counsel acceptable to the Indemnified Party) and hold
harmless the other (“Indemnified Parties”) from and against any and all claims, liability, loss,
damage, cost or expense (including reasonable attorneys’ fees) which an Indemnified Party
might incur or suffer under the Development Agreement or by reason of this Agreement
(“Claims”) arising out of or relating to an Indemnifying Party’s respective ownership,
development and operation of its respective property, or by reason of any alleged undertakings,
obligations, representations, warranties, conditions, covenants or agreements contained in the
Development Agreement relating to the Indemnifying Parties’ respective property, except to the
extent caused by the gross negligence or willful misconduct of such Indemnified Party. For
purposes of determining the obligations of the Assignee as an Indemnifying Party hereunder, the
only undertakings, obligations, representations, warranties, conditions, covenants or agreements
contained in the Development Agreement relating to Assignee’s property are those specifically
assigned to Assignee hereunder (i.e., the Transferred Property Approvals and the Assumed
Obligations, to the extent arising from and after the date hereof), and all other undertakings,
obligations, representations, warranties, conditions, covenants or agreements contained in the
Development Agreement are retained by and are the responsibility of the Assignor or other
owners of the remaining property governed by the Development Agreement, as Indemnifying
Parties.

5. Effective Date. This Agreement must be effective upon its recordation in the
Official Records, provided that Assignee has closed the purchase and sale transaction and
acquired legal title to the Transferred Property.

6. Remainder of Project. Any and all rights or obligations pertaining to such portion
of the Retained Project Site other than the Transferred Property are expressly excluded from the
assignment and assumption provided in Sections 1 and 2 above.

7. Notices. All notices required or permitted hereunder must be in writing, and be
personally delivered, sent by nationally-recognized overnight courier (such as Federal-Express),
or sent by registered or certified mail, postage prepaid, return receipt requested to the addresses
set forth below, or sent by facsimile to the addresses set forth in below; provided, however, if
notice is sent by facsimile, a copy must be sent by registered or certified mail or nationally-
recognized overnight courier on the same day. All notices sent by mail will be deemed received
three (3) days after the date of mailing, as aforesaid. All notices sent by facsimile must be

34724.001-2839164v1 3
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deemed received upon receipt of a confirmation of the transmission thereof. Notices must be sent
as follows:

To Assignor:

RCS-Los Carneros, LLC

Attn: Ryan Atkin

371 Centennial Parkway, Suite 200
Louisville, CO 80027

Telephone: (303) 533-1617

Fax: (303) 466-3008

Email: ratkin@realcapitalsolutions.com
With a copy to:

Real Capital Solution

Attn: Brian Mulqueen

371 Centennial Parkway, Suite 200
Louisville, CO 80027

Telephone: (303) 533-1731

Fax: (303) 466-3008

Email: bmulqueen@realcapitalsolutions.com
To Assignee:

RTA Carneros Village, LLC

c/o Fowler Property Acquisitions, LLC
2082 Michelson Drive, Suite 400
Irvine, CA 92612

Attn: Tim Kihm

Telephone: (949) 399-2505

Fax: (949) 399-2535

Email: tkihm@rtacq.com

with a copy to:

Nancy Dubonnet, Esq.

2082 Michelson, Suite 450
Irvine, CA 92612

Telephone: (949) 399-2525

Fax: (949) 399-2528

Email: pancy@dubonnetlaw.com

8. Interpretation. This Agreement must be construed in accordance with and
governed by the laws of the State of California. If any provision of this Agreement or application
thereof to any person or circumstances must to any extent be invalid, the remainder of this
Agreement must not be affected and each provision of this Agreement must be valid and
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enforced to the fullest extent permitted by law. The exhibits attached to this Agreement are
incorporated by reference herein. This Agreement can be modified by a writing executed by
Assignor and Assignee (or the then current fee title owner of the Transferred Property) and
recorded in the Official Records.

9. Constructive Notice and Acceptance. Every person or other entity who now or
hereafier owns or acquires any right, title or interest in or to any portion of the Transferred
Property is and must be conclusively deemed to have consented and agreed to every covenant,
condition, and restriction contained herein, whether or not any reference to this Agreement is
contained in the instrument by which such person or entity acquired an interest in the Transferred

Property.

10.  Attorneys’ Fees. If any action, proceeding or arbitration is brought to interpret or
enforce the terms of this Agreement, the prevailing party must be entitled to recover from the
other party, in addition to all other damages, all out-of-pocket reasonable costs and expenses of
such action, proceeding or arbitration, including, without limitation, actual attorneys’ fees,
witness fees’ and court costs, whether or not such action, proceeding or arbitration is pursued to
judgment. The phrase “prevailing party” as used in this Section 10 means the party who receives
substantially the relief desired whether by dismissal, summary judgment or otherwise.

IN WITNESS WHEREOF, the parties hereto' have executed, this Agreement as of the
dates set forth next to their signatures below.
“ASSIGNOR”

RCS - Los Carneros, LLC
a Colorado limited liability company

By:

Sharon K. Eshima; Manager
“ASSIGNEE”
RTA Carnergs-Village, LL

a Delaware Jimited liability company

enton Ketel, Manager
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enforced to the fullest extent permitted by law. The exhibits attached to this Agreement are
incorporated by reference herein. This Agreement can be modified by a writing executed by
Assignor and Assignee (or the then current fee title owner of the Transferred Property) and
recorded in the Official Records.

9. Constructive Notice and Acceptance. Every person or other entity who now or
hereafter owns or acquires any right, title or interest in or to any portion of the Transferred

Property is and must be conclusively deemed to have consented and agreed to every covenant,
condition, and restriction contained herein, whether or not any reference to this Agreement is
contained in the instrument by which such person or entity acquired an interest in the Transferred
Property.

10.  Attorneys’ Fees. If any action, proceeding or arbitration is brought to interpret or
enforce the terms of this Agreement, the prevailing party must be entitled to recover from the
other party, in addition to all other damages, all out-of-pocket reasonable costs and expenses of
such action, proceeding or arbitration, including, without limitation, actual attorneys’ fees,
witness fees’ and court costs, whether or not such action, proceeding or arbitration is pursued to
judgment. The phrase “prevailing party” as used in this Section 10 means the party who receives
substantially the relief desired whether by dismissal, summary judgment or otherwise.

IN WITNESS WHEREOF, the parties hereto have executed, this Agreement as of the
dates set forth next to their signatures below. Siengs nd Ooun TaR-PART

“ASSIGNOR”

RCS - Los Camneros, LLC
a Colorado limited liability company

Byf@"‘*\)/» &«vae.

\_/ Sharon K. Eshima, Manager

“ASSIGNEE”

RTA Cameros Village, LLC
a Delaware limited liability company

By:

Benton Ketel, Manager
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Exhibit A

Legal Description of Transferred Property

Lot 5 of Final Map No. 32050, in the City of Goleta, County of Santa Barbara, State of
California, as shown on map filed in Book 206, Pages 31 through 54 of Maps, in the office of the
County Recorder of said County.
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Exhibit B
Legal Description of Retained Project Site

Lots 1 through 4, inclusive, and Lots 6 through 12, inclusive, of Final Map No. 32050, in the
City of Goleta, County of Santa Barbara, State of California, as shown on map filed in Book 206,
Pages 31 through 54 of Maps, in the office of the County Recorder of said County.
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Exhibit C

Transferred Property’s Assumed Obligations
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CITY ACKNOWLEDGMENT OF ASSIGNMENT
AND ESTOPPEL CERTIFICATE

The City of Goleta ("City") hereby acknowledges receipt of (but is not a party to) the
assignment of the Transferred Project Approvals (as contemplated in Section 3.3 of the
Development Agreement) and the assumption of the Assumed Obligations pursuant to the
Assignment and Assumption Agreement to which this page is attached.

City certifies upon information and belief to Assignor and Assignee, and the holder of

any mortgage or the beneficiary of any deed of trust covering all or part of the Transferred
Property, on the date stated below, as follows:

- () The Development Agreement is in full force and effect and there are currently no
unsatisfied conditions to the effectiveness of the Development Agreement;

(ii)  The Development Agreement has not been amended. In accordance with the
Development Agreement, the Operating Memoranda described in the Recitals to the Assignment
and Assumption Agreement clarify the terms and conditions of the Development Agreement;

(m) City acknowledges that the assignment of the Transferred Project Approvals to
Assignee is effective to the extent it is consistent with the terms and conditions of the
Development Agreement and the Specific Plan; and

(iv)  City has not issued any notice of default under the Development Agreement and
is not aware of any existing default with respect to Assignor or the Transferred Property.

Dated: 5’&-4 , 2016 City of Goleta

—a 2L

Print Name: 77;\- W, Geeen

[Attach to Assignment and Assumption Agreement]

34724.001-2839164v] 1
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NOTARY ACKNOWLEDGMENT

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to
which this certificate is attached, and not the truthfulness, accuracy or validity of that document.

State of California
County of Orange

On \/dl\f/ ( Q 2016, before me, N. Mauriello, Notary Public, personally appeared BENTON

KETEL, who pfroved to me on the basis of satisfactory evidence tq be the person whose name is

bscribed to the within instrument and acknowledged to me that he/they executed the same in
@I\er/their authorized capacity, and that by (hig/her/their signature on the instrument the person, or the
tity upon behalf of which the person acted, eXecuted the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand fficial seal.

Signature ( (Seal) . N. MAURIELLO
o & Commission # 2076663
Notary Public - California

Orange County
28, 2018
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of )

County of el )

On Ap,; _5’ A4 , a Notary Public,
persoriz : LI AAM O/~ , Who proved to me on the basis of

satisfactory evidence to be the n(s) whose name(s) isfare subscribed to the within instrument
and acknowleo me that he/§he’they executed the same in hns@/thexr authorized capacity(ies),

and that by hisferjtheir signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of €alifornta that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal. | ANDREA MARQUE?
Public

_ suu Colorado
1y tD 20054048193

/ My Commission Expires Dec 16, 2017 }
Signature /-/7
w L/

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of )
County of )
On , before me, , & Notary Public,
personally appeared » who proved to me on the basis of

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature

34724.001-286263%v1
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ATTACHMENT 8
ASSIGNMENT AND ASSUMPTION AGREEMENT
DATED DECEMBER 30, 2016 FOR LOT 9
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633 West 5% Street, 26% Floor
Los Angeles, CA 90071
Attention; Bill Pham, Esq.

(Above Space For Recorder’s Use Only)

ASSIGNMENT AND ASSUMPTION AGREEMENT
(re Development Agreement for Los Carneros)

This Assignment and Assumption Agreement (“Agreement”) is made and entered into as
of December 50, 2016, by and between RCS - Los Cameros, LLC, a Colorado limited liability
company (“Assignor”) and RTA Carneros Village - Phase I, LLC, a Delaware limited liability
company (“Assignee”).

RECITALS

A, Assignor, as seller, and Assignee, as buyer, are parties to that certain Purchase and
Sale Agreement and Joint Escrow Instructions, dated November 9, 2016 (“Purchase
Agreement”), pursuant to which Assignee is acquiring from Assignor certain real property located
in Goleta, County of Santa Barbara, State of California, more particularly described on Exhibit
“A” attached hereto (the “Transferred Property”). The Transferred Property is a portion of Lot
9 of Tract No. 32050 in the City of Goleta, County of Santa Barbara, State of California, as shown
on the map filed in Book 206, Pages 31 through 54 of Maps, in the office of the County Recorder
of said County. The Transferred Property is a part of the master development commonly known
as “Village at Los Carneros” and referred to herein as the “Project.” The portion of the Project
owned by Assignor as of the date hereof is more particularly described on Exhibit “B” attached
hereto (the “Retained Project Site”).

B. The City of Goleta (“City”) and Assignor's predecessor in interest, CHA McKinley
Goleta, LLC, entered into that certain Development Agreement dated August 19, 2014 and
recorded in the official records of Santa Barbara County, California (the “Official Records™) on
November 20, 2014 as Instrument Number 2014-0053368 (as amended, the “Development
Agreement™), providing for certain rights, entitlements, covenants, conditions, restrictions, and
agreements relating to the development of certain real property and appurtenances thereto as more
particularly described in the Development Agreement, including, without limitation, the
Transferred Property and the Retained Project Site.

C. In connection with the conveyance of the Transferred Property to Assignee
pursuant to the Purchase Agreement, Assignor desires to transfer to Assignee the Transferred

73.00

i ot T S s S TS = =
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Project Approvals (as hereinafter defined) as contemplated in Section 3.3 of the Development
Agreement. Assignee desires to accept such assignment from Assignor and assume the obligations
of Assignor under the Transferred Project Approvals with respect to the Transferred Property.

D. Capitalized terms not otherwise defined in this Agreement must have the meanings
ascribed thereto in the Development Agreement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, Assignor and Assignee hereby agree as follows:

i, Assignment. Subject to the limitations, conditions and exceptions set forth in this
Agreement, Assignor assigns and transfers to Assignee all of the Assignor’s right title, and interest
in and to the Development Agreement and the Project Approvals (as defined in the Development
Agreement) but only with respect to the Transferred Property as more specifically defined below
(collectively, the “Transferred Project Approvals™). It is the intent of the Assignor and Assignee
that the Transferred Project Approvals will permit Assignee to develop up to 74 mulii-family
residential units. Assignee hereby accepts such assignment from Assignor, subject to the following
(collectively, the “Encumbrances™): (i) this Agreement; and (ii) recorded covenants, conditions,
restrictions, and easements.

2. Assumption. Assignee expressly assumes all obligations, duties and responsibilities
under (i) the Transferred Project Approvals relating to the Transferred Property, and (ii) the
Assumed Obligations (as defined herein). The Assumed Obligations are the obligations of
Assignor under the Development Agreement and Project Approvals that are applicable to the
development of the Transferred Property, and do not include those specific provisions of the
Development Agreement or Conditions of Approval that do not apply to the development of the

Transferred Pmperty mwwmmwwwmm

Assignee agrees to keep, perform, and fulfill all the terms, conditions, covenants, and obligations
required to be kept, performed, and fulfilled by Assignor with respect to the Transferred Project
Approvals and the Assumed Obligations from and after the date hereof including, without
limitation, those obligations specifically allocated to the Transferred Property as described in
Section 4 below. However, Assignee does not assume any obligations, duties, or responsibilities
under or with respect to the Transferred Project Approvals and/or the Assumed Obligations arising
prior to the date hereof.

3. Covenants and Other Limitations and Conditions. Assignee, at Assignee’s sole
cost, must (i) perform, or cause to be performed, all covenants, representations, terms,
undertakings, obligations, warranties, and agreements of “Owner” under the Development
Agreement with respect to the Transferred Project Approvals and the Assumed Obligation, 50 as
to protect Assignor’s (and other property owner’s) rights and otherwise prevent a default by
Assignor (and/or other property owners) under the Development Agreement as a result of any
failure by the Assignee to perform such obligations from and after the date hereof; (ii) prosecute
and defend any legal action, arbitration or other controversy which is filed or initiated relating to
the Transferred Project Approvals or the Assumed Obligations relating to periods from and after
the date hereof solely with respect to the Transferred Property; and (iii) give prompt notice to
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Assignor and deliver to Assignor complete copies of any notice of default given or received with
respect to the Development Agreement and/or Transferred Project Approvals, whether the default
be of the City or Assignee, or any other party, solely with respect to the Transferred Property.
Following the effective date of this Agreement, Assignor shall be released from all liabilities
related to the Transferred Project Approvals.

4. Indemnification. From and after the effective date of this Agreement, Assignee and
Assignor, their successors (including corporate successors and successors-in-interest to their
respective property interests), assigns, and affiliates (“Indemnifying Parties™) cach hereby agrees
to indemnify, defend (with counsel acceptable to the Indemnified Party) and hold harmless the
other (“Indemnified Parties”) from and against any and all claims, liability, loss, damage, cost or
expense (including reasonable attorneys® fees) which an Indemnified Party might incur or suffer
under the Development Agreement or by reason of this Agreement (“Claims”) arising out of or
relating to an Indemnifying Party’s respective ownership, development and operation of its
respective property, or by reason.of any alleged undertakings, obligations, representations,
warranties, conditions, covenants or agreements contained in the Development Agreement relating
to the Indemnifying Parties’ respective property, except to the extent caused by the gross
negligence or willful misconduct of such Indemnified Party. For purposes of determining the
obligations of the Assignee as an Indemnifying Party hereunder, the only undertakings,
obligations, representations, warranties, conditions, covenants br agreements contained in the
Development Agreement relating to Assignee’s property are those specifically assigned to
Assignee hereunder (i.e., the Transferred Property Approvals and the Assumed Obligations, to the
extent arising from and after the date hereof), and all other undertakings, obligations,
representations, warranties, conditions, covenants or agreements contained in the Development
Agreement are retained by and are the responsibility of the Assignor or other owners of the
remaining property governed by the Development Agreement, as Indemnifying Parties.

5. Effective Date. This Agreement must be effective upon its recordation in the
Official Records, provided that Assignee has closed the purchase and sale transaction and acquired
legal title to the Transferred Property.

6. Remainder of Project. Any and all rights or obligations pertaining to such portion
of the Retained Project Site other than the Transferred Property are expressly excluded from the
assignment and assumption provided in Sections 1 and 2 above.

7. Notices. All notices required or permitted hereunder must be in writing, and be
personally delivered, sent by nationally-recognized overnight courier (such as Federal-Express),
or sent by registered or certified mail, postage prepaid, return receipt requested to the addresses
set forth below, or sent by facsimile to the addresses set forth in below; provided, however, if
notice is sent by facsimile, a copy must be sent by registered or certified mail or nationally-
recognized overnight courier on the sarne day. All notices sent by mail will be deemed received
three (3) days after the date of mailing, as aforesaid. All notices sent by facsimile must be deemed
received upon receipt of a confirmation of the transmission thereof. Notices must be sent as
follows:
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To Assignor:

RCS-Los Carneros, LLC

Attm: Ryan Atkin

371 Centennial Parkway, Suite 200
Louisville, CO 80027

Telephone: (303) 533-1617

Fax: (303) 466-3008

Email: ratkin@realcapitalsolutions.com

With a copy to:

Real Capital Solution

Attn: Eric Besch

371 Centennial Parkway, Suite 200
Louisville, CO 80027

Telephone: (303) 533-1695

Fax: (303) 466-3008

Email: ebesch@realcapitalsolutions.com

To Assignee:

RTA Carneros Village — Phase I, LLC
c/o Fowler Property Acquisitions, LLC
2082 Michelson Drive, Suite 300
Irvine, CA 92612

Attn: Tim Kihm

Telephone: (714) 624-7539

Fax: (949) 399-2535

Email: tkibm@rtacq.com

with a copy to:

Nancy Dubonnet, Esq.
2082 Michelson, Suite 450
Irvine, CA 92612
Telephone: (949) 399-2525
Fax: (949) 399-2528

Email: nancy@dubonnetlaw.com

8. Interpretation. This Agreement must be construed in accordance with and governed
by the laws of the State of California. If any provision of this Agreement or application thereof to
any person or circumstances must to any extent be invalid, the remainder of this Agreement must
not be affected and each provision of this Agreement must be valid and enforced to the fullest
extent permitted by law. The exhibits attached to this Agreement are incorporated by reference
herein. This Agreement can be modified by a writing executed by Assignor and Assignee (or the
then current fee title owner of the Transferred Property) and recorded in the Official Records.
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9. Constructive Notice and Acceptance. Every person or other entity who now or
hereafter owns or acquires any right, title or interest in or to any portion of the Transferred Property
is and must be conclusively deemed to have consented and agreed to every covenant, condition,
and restriction contained herein, whether or not any reference to this Agreement is contained in
the instrument by which such person or entity acquired an interest in the Transferred Property.

10.  Attorneys’ Fees. If any action, proceeding or arbitration is brought to interpret or
enforce the terms of this Agreement, the prevailing party must be entitled to recover from the other
party, in addition to all other damages, all out-of-pocket reasonable costs and expenses of such
action, proceeding or arbitration, including, without limitation, actual attorneys’ fees, witness fees’
and court costs, whether or not such action, proceeding or arbitration is pursued to judgment. The
phrase “prevailing party” as used in this Section 10 means the party who receives substantially the
relief desired whether by dismissal, summary judgment or otherwise.

[Signature page to follow]
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IN WITNESS WHEREOF, the parties hereto have executed, this Agreement as of the dates

set forth next to their signatures below,

“ASSIGNOR”

RCS - Los Carneros, LLC
a Colorado limited liability company

BYiM KM

Namre” ShAled 1 5sban-a.
Title: T OO

L4

“ASSIGNEE”

RTA Carneros Village — Phase I, LLC
a Delaware limited liability company

By:

Benton Ketel, Manager

114
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IN WITNESS WHEREOF, the parties hereto* have executed, ﬂnsAgmementasofﬂxe dates
set forth next to their signatures below.

“ASSIGNOR”

RCS - Los Cameros, L1LC
a Colorado limited liability company

g\gﬂeﬁ\“ﬁ Nan\e/ Ve Sgluma,
00““\3‘?0 a Title: >’ L
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of C()bmu\(‘) )
)
County of ;%Qg ié,m )

. OnDecember J{ , 2016, before me, .lp, &xp .’./w :
Notary Public, personally appeared

who proved to me on the basis of satistactory evxdence to be the pcrson(s) whose name(s) 1s/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of _| Qbm J_Q
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal. GAYLE GODFREY
i NOTARY PUBLIC
STATE OF COLORADO
NOTARY 1D # 20124046818
MY COMMISSION EXPIRES 08-03-2020

Signa {Seal)
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A notery public or other officer completing this certificete verifies only the identity of the individual who signed the
document to which this certificate is attached, and pot the truthfalness, acouracy, or validity of that document.

State of ___ QAHATFSORMIA )

)
County of Qﬂﬁﬁ(gz . )
On December220) 2016, before.me, A+ tnpvfyello
Notary Public, pe:sona]ly appeared enton [Sefel

who proved to me on the basis of satisfactory cvidence to be the person(s) whose name(s) xs/am
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, exccuted the instrument.

. ¢
I cextify under PENALTY OF PERJURY under the laws of the State of (7] l Horn o
that the foregoing paragraph is true and correct. _

ey s

N. MAURIELLO

Commission & 2076663  §

y Public - camam'.
Orange County g
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Exhibit A

Legal Description of Transferred Property

Residential Building Module as shown in the Condominium Plan for the Village at Los Cartneros
(Olas Phase 1), recorded on December 5, 2016 as Instrument No. 2016-0065188, encumbering a
portion of Lot 9 of Tract No. 32050, as shown on a Subdivision Map filed on March 10, 2015,
Book 206, Pages 31 through 54, inclusive, of Maps, both in the Office of the Santa Barbara County

Recorder.
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Exhibit A

Legal Description of Transferred Property

Residential Building Module as shown in the Condominium Plan for the Village at Los Carneros
(Olas Phase 2), recorded on December 3, 2016 as Instrument No. 2016-0065189, encumbering a
portion of Lot 9 of Tract No. 32050, as shown on a Subdivision Map filed on March 10, 2015,

Book 206, Pages 31 through 54, inclusive, of Maps, both in the Office of the Santa Barbara County
Recorder.
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Exhibit B
Legal Description of Retained Project Site

Lots 2 through 4, inclusive, Lots 6 through 8, Lot 9 (excluding the Transferred Property), and Lots
10 through 12 inclusive, of Final Map No. 32050, in the City of Goleta, County of Santa Barbara,
State of California, as shown on map filed in Book 206, Pages 31 through 54 of Maps, in the office
of the County Recorder of said County.

11
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ATTACHMENT 9
LETTER FROM PEOPLES’ SELP-HELP HOUSING
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'/ peoples’
Self-Help
Housing

February 27, 2017

Honorable Mayor Paula Perotte
And Distinguished Members of the City Council
City of Goleta

RE: Village at Los Carneros — Affordable Housing Project Status

Dear All,

| am writing to you as the developer of the 70 new units of affordable rental housing, currently under
construction on “Lot 1”, as a component and requirement of the larger master planned market rate housing
project at Village at Los Carneros.

During the master project approvals process, an affordable housing requirement was written into the
Development Agreement between the City and the Master Developer. It provided certain flexibilities to the
Master Developer along with potential restrictions by which the City could control development in order to
ensure the affordable units would be completed along with the market rate units. The City restricted the
number of market rate housing permits to 220, that could be issued prior to completion of the affordable
housing units. We understand the Master Developer, because of greater than anticipated market demand has
come to a point where this trigger will now affect issuance of the needed additional permits, to meet Goleta
housing demand. And as housing is a critical issue for all of California, some adjustments seem necessary.

While the affordable housing project is not complete at this time, we have all the necessary funding in place
and we are proceeding diligently with the work and anticipate delivery of the units before the end of this year.
We have closely collaborated with Comstock Homes on the affordable project, since it was approved in July
2014 and preliminary plans approved through Design Review Board in September of 2014. We and they have
been continuously diligent since then in developing plans and pursuing approvals and permits, although the
process took much longer than projected to obtain. Furthermore, due to the special processing and
sophistication of the affordable housing financing that was required for us to go forward with our project
(which included a combination of federal tax credits and tax-exempt bond financing awards administered by
two state agencies), the closing of our associated construction and permanent debt along with private
investors’ equity financing was quite lengthy, which delayed our start date past our original target date
required to stay in sync with the master project’s construction schedule. This was obviously not something
that could have been known when the original number of market rate permits was set, that could be issued
hefore completion of the affordable housing units.

We understand and support the Master Developer’s request of the City to amend their Master Development
Agreement allowing them to continue to construct market rate product beyond the current restriction, and
instead be governed and controlled by final Certificates of Occupancy. This modification would free up their

3533 Empleo Street, San Luis Obispo, CA 93401 Pay P 26 E. Victoria Street, Santa Barbara, CA 93101
(805) 781-3088 phone + (805) 544-1901 fax NeighborWorks (805) 962-5152 phone * (805) 962-8152 fax
admin@pshhc.org ¢ www.pshhc.org CHARTERED MEMBER admin@pshhc.org ¢ www.pshhc.org

r]
e, Federal Tax ID #95-2750154  §_\
OPPORTUNITY 1 22



ability to pull additional permits at this time and help ensure the viability of the rest of the master
development, while still maintaining the City’s control around the market rate units, without jeopardizing the
completion of the affordable housing units.

Therefore, we support a modification to the Master Developer’s Development Agreement with the City, to
allow them to pull additional permits for market rate housing starts beyond the 220 restriction, and moving
that restriction to Certificates of Occupancy as the condition for the completion of the affordable housing
units.

Sincerely,

John Fowler
President & CEQ
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